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Honorable Debra Ann Livingston 
Chief Judge 
United States Court of Appeals 
for the Second Circuit 
Thurgood Marshall U.S. Courthouse 
40 Foley Square 
New York, New York 10007 

with copy to: 

Clerk of Court 
United States Court of Appeals 
for the Second Circuit 
Thurgood Marshall U.S. Courthouse 
40 Foley Square 
New York, New York 10007 

December 29, 2020 

BY CERTIFIED FIRST CLASS MAIL 
URGENT CORRESPONDENCE 

Raheem J. Brennerman 
Reg.No.54001-048 
LSCI-Allenwood 
SPECIAL MAIL - OPEN IN THE 

PRESENCE OF INMATE 
P. 0. Box 1000 
White Deer, Pa. 17887-1000 

Regarding: United States v. The Blacksands Pacific Group, Inc., et. al., Appeal Docket No. 18-
1033 (L); 18-1618 (Con) 

Erroneous Disposition creating disparities with Defendant-Appellant Brennerman 
Request-To-Recall Mandate 

Dear Judge Livingston: 

I, Defendant - Appellant Raheem J. Brennerman ("Brennerman") respectfully submit this 
correspondence as supplement to the November 23, 2020 correspondence docketed at Appeal 
No. 18-1033, doc. no. 332, in respect of the erroneous disposition at the above referenced 
appeal particularly the disparities created by the erroneous disposition. I am currently 
incarcerated at LSCI-Allenwood arising from the criminal case from which the above referenced 
appeal arose. 
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I am writing to you in the first instance, out of an abundance of respect for the Court, to 
bring your attention to the disparities created by the erroneous disposition and to allow panel 
Court to correct the disparities. (See "OSRecovery" and "Scrimo") 

In OSRecovery, the Second Circuit U.S. Court of Appeals vacated civil contempt adjudicated 
by Judge Lewis A. Kaplan ("Judge Kaplan") against a party who was not part of the civil case. 
OSRecovery, Inc., v. One Groupe Int'!, Inc., 462 F.3d 87, 90 (2d Cir. 2006). In vacating the 
contempt order the Court of Appeals stated directly to Judge Kaplan that the Court abused its 
discretion by holding a non-party in civil contempt propounded against him solely for the 
purpose of discovery without providing any legal authority or clear explanation for doing so. In 
2016, Judge Kaplan ignored the law and held Brennerman, a non-party who was not involved in 
the underlying case, ICBC (London) PLC v. The Blacksands Pacific Group, Inc., in contempt 
without providing any legal authority or clear explanation. ICBC (London) PLC v. The Blacksands 
Pacific Group, Inc., 15-cv-70 (LAK) (See 15-cv-70 (LAK), Dkt. No. 139-140). This time, Judge 
Kaplan went a step further and referred Brennerman to Manhattan prosecutors to be 
prosecuted criminally. The prosecution undertook no diligence or investigation prior to 
initiating criminal contempt charges against Brennerman. 

During trial of the criminal contempt of court case, Judge Kaplan permitted the prosecution 
to present to the jury the civil contempt order erroneously adjudged against Brennerman which 
was in tension with the law. See 17-cr-155 (LAK), Trial Tr. 3-7. Such presentment significantly 
prejudiced Brennerman, because the Judge allowed the presentment of an erroneously 
adjudged civil contempt order as evidence to the jury (that concluded that Brennerman must 
be guilty of criminal contempt), without allowing Brennerman to present the background to the 
adjudication of the civil contempt order. See 17-cr-337 (RJS), Dkt. No. 236, Exhibit 3. 

The question of whether the civil contempt order was properly admitted against 
Brennerman goes beyond a simple analysis of Rules 403 and 404(b) of the Federal Rules of 
Evidence. Brennerman was a non-party in the civil lawsuit at the time of the order. Because the 
order was erroneously adjudged against him, its erroneous admission had more serious legal 
implication above and beyond an abuse of discretion analysis. 

The Second Circuit had previously held that "because the power of a district court to 
impose contempt liability is carefully limited, our review of a contempt order for abuse of 
discretion is more rigorous than would be the case in other situation in which abuse-of
discretion review is conducted." Hester Indus., Inc. v. Tyson Foods, Inc., 160 F.3d 911, 916 (2d 
Cir. 1998). "Moreover, we think it is fundamentally unfair to hold [a non-party] in contempt as if 
he were a party without legal support for treating him, a non-party, as a party but only for the 
purpose of discovery." OSRecovery, Inc., 462 F.3d 87, 90 (2d Cir. 2006). In OSrecovery, the 
Second Circuit court had found that the district court abused its discretion by holding a person 
"in contempt as a party without sufficient explanation or citation to legal authority supporting 
the basis upon which the court relied in treating [him] as a party --- for discovery purposes only 
--- despite the fact that [he] was not actually a party. 11 Id. at 93. 
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Here Judge Lewis A. Kaplan (the same district judge whose contempt order the Second 
Circuit found inappropriate in OSRecovery) held Brennerman in civil contempt as a non-party 
and failed to provide any legal authority or present any particular theory for treating him as a 
party solely for the purpose of discovery. See ICBC (London) PLC v. The Blacksands Pacific 
Group, Inc., 15-cv-70 (LAK) (S.D.N.Y. 2015) at Dkt. No. 139-140. No court order, subpoenas, or 
motion to compel were ever directed at Brennerman personally nor was he present during the 
civil case's various proceedings. 

The erroneous admission of the civil contempt order was more than an evidentiary error. It 
violated the Second Circuit court's instructions concerning contempt order against non-parties. 
On appeal, the Second Circuit affirmed district court's ruling creating disparity with the Second 
Circuit's treatment and review of such orders (Judge Rosemary S. Pooler that issued the opinion 
in OSRecovery was also on the panel Court that affirmed district court's ruling that created 
disparity with the Second Circuit's treatment and review of such orders) and deprived 
Brennerman his Constitutional right to an equal protection guarantee. 

The panel Court's disposition created other disparities and issues as highlighted within the 
appended Petition for writ of Certiorari submitted to the Supreme Court of the United States at 
"Exhibit 7" 

The above is respectfully submitted in an endeavor to allow panel Court to correct its 
erroneous disposition and the disparities arising from such erroneous disposition, particularly 
given that the formal request for panel rehearing/rehearing en bane was denied. I am writing to 
you Pro Se as one of the panel Court judges recently granted permission for my counsel to 
withdraw from continuing to represent me. 

Dated: December 29, 2020 
White Deer, PA 17887-1000 

Cc: REDACTED 

RESPECTFULLY SUBMITTED 

/s/ Raheem J. Brennerman 

RAHEEM JEFFERSON BRENNERMAN 
Defendant - Appellant 

Below is a summary of the various excerpts from the civil and criminal case record referenced 
above and appended to this addendum correspondence 

Mandate including Summary Order by panel Court is appended as "Exhibit 1" 

Second Circuit disposition in "OSRecovery, Inc., v. One Groupe lnfl, Inc., 462 F.3d 87, 90 (2d Cir. 
2006) as "Exhibit 2" 
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Civil case, in ICBC (London) PLC v. The Blacksands Pacific Group, Inc., 15-cv-70 (LAK), Dkt. No. 
139-140 as "Exhibit 3" 

Criminal case, 17-cr-155 (LAK), Trial Tr. 3-7 as "Exhibit 4" 

Criminal case, 17-cr-337 (RJS), Dkt. No. 236, Exhibit 3 as "Exhibit 5" 

Petition for a writ of Certiorari as "Exhibit 6" 

Correspondence dated November 23, 2020 submitted to Chief Judge Debra Ann Livingston as 

"Exhibit 7" 
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EXHIBIT 1 

Mandate and Summary Order 
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18-1033(L) 
United States v. Raheem Brennerman 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HA VE PRECEDENTIAL EFFECT. 
CITATION TO A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS 
PERMITTED AND IS GOVERNED BY FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1 AND THIS COURT'S LOCAL RULE 32.1.1. WHEN CITING A 
SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST 
CITE EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH 
THE NOTATION "SUMMARY ORDER"). A PARTY CITING A SUMMARY ORDER 
MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL. 

At a stated Term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York on the 
9th day of June, two thousand twenty. 

Present: ROSEMARY S. POOLER, 
REENA RAGGI, 
WILLIAM J. NARDINI, 

Circuit Judges. 

UNITED STATES OF AMERICA, 

Appellee, 
V. 

RAHEEM BRENNERMAN, 

Defendant-Appellant, 

THE BLACKSANDS PACIFIC GROUP, INC., 

Defendant. 

18-1033, 18-1618 

Appearing for Appellant: 

Appearing for Appellee: 

John C. Meringolo, Meringolo & Associates, P.C., Brooklyn, N.Y. 

Danielle Renee Sassoon, Assistant United States Attorney 
(Nicholas Tyler Roos, Robert B. Sobelman, Anna M. Skotko, 

JlANDATE ISSUED ON 09/15/2020 
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Case 18-1033, Document 319, 09/i5/~W20, 29:3126.5, Page2 of 5 

Assistant United States Attorneys, on the brief), for Geoffrey S. 
Berman, United States Attorney for the Southern District of New 
York, New York, N. Y. 

Appeal from the United States District Court for the Southern District of New York (Kaplan, J ). 

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED, 
AND DECREED that the judgment be and it hereby is AFFIRMED. 

Defendant-Appellant Raheem Brennerman appeals from the May 21, 2018, judgment of 
conviction entered in the United States District Court for the Southern District of New York 
(Kaplan, J), sentencing him principally to 24 months' imprisonment followed by 3 years' 
supervised release. Following a jury trial, Brennerman was convicted of two counts of criminal 
contempt, in violation of 18 U.S.C. § 401(3). We assume the parties' familiarity with the 
underlying facts, procedural history, and specification of issues for review. 

On appeal, Brennerman argues that the district court committed reversible error by: (1) 
denying his motion to compel compliance with a subpoena that sought the production of certain 
documents from the Industrial and Commercial Bank of China's London branch ("ICBC"); (2) 
making improper evidentiary rulings; (3) denying his second Rule 33 motion as untimely; and 
(4) imposing a procedurally and substantively unreasonable sentence. He further argues that he 
received constitutionally deficient assistance of counsel. 

I. ICBC Subpoena 

Rule 17 of the Federal Rules of Criminal Procedure governs the issuance of trial 
subpoenas in criminal cases. A decision to deny, quash, or modify a subpoena "must be left to 
the trial judge's sound discretion" and "is not to be disturbed on appeal unless it can be shown 
that [the district court] acted arbitrarily and abused its discretion or that its finding was without 
support in the record." In re Irving, 600 F.2d 1027, 1034 (2d Cir. 1979). 

We find that the district court appropriately concluded that Brennerman failed to effect 
service of the subpoena on ICBC as required by Rule 17( d). Significantly, Rule 17 provides that 
"[t]he server must deliver a copy of the subpoena to the witness." Fed. R. Crim. P. 17(d). In an 
attempt to serve the subpoena, Brennerman sent a copy to ICBC's New York-based attorney in 
the underlying civil case, not to ICBC' s London branch. This plainly did not comply with the 
rule. 

To the extent Brennerman argues that the government was required to retrieve the 
documents for him, that argument is also meritless. ICBC is not an agent of the government, and 
therefore the prosecution was under no obligation to make efforts to obtain information beyond 
what it previously collected and turned over to Brennerman. Cf United States v. Yousef, 327 
F.3d 56, 112 (2d Cir. 2003). 

2 
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II. Evidentiary Rulings 

Brennerman next challenges the exclusion of certain evidence concerning settlement· 
discussions with opposing counsel in the civil case, as well as documents Brennerman 
purportedly provided to ICBC in 2013. He also argues that the district court improperly admitted 
the redacted civil contempt orders. 

"We review a district court's evidentiary rulings under a deferential abuse of discretion 
standard, and we will disturb an evidentiary ruling only where the decision to admit or exclude 
evidence was manifestly erroneous." United States v. McGinn, 787 F.3d 116, 127 (2d Cir. 2015) 
(internal quotation marks and citation omitted). "Under Rule 403, so long as the district court has 
conscientiously balanced the proffered evidence's probative value with the risk for prejudice, its 
conclusion will be disturbed only if it is arbitrary or irrational." United States v. Awadallah, 436 
F.3d 125, 131 (2d Cir. 2006). 

As to the settlement discussions, Brennerman argues that the district court should have 
allowed him to introduce certain evidence of those discussions because it showed he was acting 
in good faith to comply with the court's orders. But we disagree with Brennerman' s 
characterization of the record. The record shows that the district court did allow Brennerman to 
introduce evidence concerning settlement discussions on the condition that he establish his 
knowledge of the substance of the exhibits and their relationship to the relevant time period. At 
the end of trial, the district court admitted those exhibits for which the connection was made. 
Also, through cross-examination, Brennerman was able to introduce evidence about the parties' 
settlement discussions. In summation, defense counsel relied on that evidence to argue that 
Brennerman did not willfully disregard the orders. In our view, the district court did not abuse its 
discretion in admitting some but not all of this evidence, and Brennerman has failed to point to 
any specific evidence that would have helped his case had it been admitted. 

Brennerman's challenge to the district court's exclusion of documents he turned over to 
ICBC in 2013 also fails. Such evidence, Brennerman argues, would have cast doubt on his 
willfulness on his behalf in disobeying orders, because it would have shown that he did not 
realize he had to re-produce documents that ICBC already possessed. But, as the district court 
aptly noted, the documents were evidently provided to ICBC long before the civil case began, 
and were only minimally response to ICBC's discovery requests, so their production was not 
probative at all ofBrennerman's compliance with those discovery requests and subsequent court 
orders. 

Finally, with respect to the admission of the redacted contempt orders, we find no error. 
As the district court correctly determined, the civil contempt orders were relevant to 
Brennerman's willfulness. To minimize any potential prejudicial effect, the district court 
redacted portions of the orders and instructed the jury on the limited purposes for which it could 
consider the civil contempt orders in the context of a trial about criminal contempt. Thus, the 
district court appropriately accounted for the probative value of the evidence as well as its 
potentially prejudicial effect, and we cannot conclude that its decision was arbitrary, irrational, or 
manifestly erroneous. 

3 
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III. Rule 33 Motion 

Brennerman first filed a Rule 33 motion on February 14, 2018, which was denied without 
prejudice in the event that he were to terminate counsel and proceed pro se. Brennerman elected 
to proceed without counsel on February 26, and on February 28, 2018 he filed another Rule 33 
motion. He then filed what he styles as an amended Rule 33 motion on March 26, 2018, also pro 
se. On appeal, Brennerman challenges the district court's denial of his March 26 motion as 
untimely. 

A Rule 33 motion for a new trial on grounds other than newly discovered evidence must 
be filed within fourteen days after the verdict. Fed. R. Crim. P. 33(b )(2). Pursuant to Rule 
45(b )(l)(B), however, this time limit may be extended if the moving party failed to act because 
of "excusable neglect." Fed. R. Crim. P. 45(b )(l)(B). When, as here, a defendant does not raise 
an argument below, we review for plain error. United States v. Alcantara, 396 F.3d 189, 207 (2d 
Cir. 2005.) 

Brennerman concedes that his March 26 motion was untimely, but he argues excusable 
neglect because his counsel withdrew. We are not convinced that Brennerman' s justification is 
sufficient for a finding of excusable neglect. Brennerman was permitted to proceed pro se on 
February 26 and nonetheless timely file his February 28 motion. Nor is there any allegation that 
the information contained in the March 26 motion was newly discovered. Accordingly, because 
the delay was not justified, the district court did not err-let alone plainly err-by denying the 
March 26 motion as untimely. In any event, the district court addressed the merits of 
Brennerman's motion. 

IV. Sentence 

Brennerman further challenges the procedural and substantive reasonableness of his 
sentence. A district court commits procedural error if it fails to calculate the Guidelines range, 
makes a mistake in its Guidelines calculation, treats the Guidelines as mandatory, does not 
consider the Section 3553(a) factors, or rests its sentence on a clearly erroneous finding of fact. 
United States v. Cavera, 550 F.3d 180, 190 (2d Cir. 2008){en bane). Facts in support of a 
sentencing calculation need be established only by a preponderance of the evidence. United 
States v. Beverly, 5 F.3d 633, 642 (2d Cir. 1993). 

In calculating Brennerman's Guidelines range, the district properly found that 
Brennerman' s conduct "resulted in substantial interference with the administration of justice" 
and applied the appropriate offense level enhancement, pursuant to U.S.S.G. § 2Jl.2(b)(2). 
Examples of"substantial interference with the administration of justice" include "the 
unnecessary expenditure of substantial governmental or court resources." U.S.S.G. § 2Jl.2 cmt. 
n.1. The district court found that Brennerman lied to and withheld documents from the court, 
requiring the government to spend substantial time and resources in connection with his trial for 
criminal contempt. Accordingly, the district court's decision to impose a three~level enhancement 
was not an abuse of discretion. 

In reviewing claims of substantive unreasonableness, we consider "the totality of the 
circumstances, giving due deference to the sentencing judge's exercise of discretion," and we 
"will ... set aside a district court's substantive determination only in exceptional cases where the 

4 
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trial court's decision cannot be located within the range of permissible decisions." Cavera, 550 
F.3d at 189-90 (internal quotation marks and citations omitted). 

On the record before us, Brennerman's sentence of 24 months' imprisonment is 
not substantively unreasonable. The district court imposed a sentence on the low end of the 
Guidelines range. Indeed, Brennerman makes no argument, and cites :.-io authority or facts, to 
support his claim that his conduct warranted a below-Guidelines sentence. In light of these 
circumstances and the deference we owe to the district court, we cannot say that the sentence 
falls outside the range of permissible decisions. 

V. Ineffective Assistance of Counsel 

Lastly, Brennerman faults his attorney for failing to obtain records from ICBC and for 
moving to disqualify the district court judge. We decline to address Brennerman's ineffective 
assistance of counsel arguments at this time. 

Our Circuit has "a baseline aversion to resolving ineffectiveness claims on direct review." 
United States v. Khedr, 343 F.3d 96, 99 (2d Cir. 2003). Though we have exercised our discretion 
to address these claims when their resolution is beyond a doubt, id., we decline to do so here given 
the absence of a fully developed record on this issue. See Sparman v. Edwards, 154 F.3d 51, 52 
(2d Cir. 1998) (explaining that, "except in highly unusual circumstances," a lawyer charged with 
ineffectiveness should be given "an opportunity to be heard and to present evidence, in the form 
of live testimony, affidavits, or briefs"). Accordingly, we dismiss Brennerman's ineffective 
assistance counsel claims without prejudice. 

We have considered the remainder ofBrennerman's arguments and find them to be 
without merit. Accordingly, the judgment of the district court hereby is AFFIRMED. 

ATt"Ue·eopy 
C~O'HaQanWi 

5 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 
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EXHIBIT 2 

OSRecovery Inc., v. One Group Int'/, Inc. 
462 F.3d 87 (2d Cir. 2006) 
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Docket No. 05-4371-cv 

United States Court of Appeals, Second Circuit 

Osrecovery v. One Group Intern 

Docket No. 05-4371-cv. 

Argued: May 16, 2006. 

88 Decided: September 5, 2006. *88 

462 F.3d 87 (2d Cir. 2006) 

Decided Sep 5, 2006 

89 Appeal from the United States District Court for the Southern District of New York, Lewis A. Kaplan, J. *89 

Franklin B. Velie, Sullivan Worcester LLP, New York, N.Y. (Richard Verner, on the brief), for Appellant. 

Lawrence W. Newman, Baker McKenzie LLP, New York, N.Y. (Scott C. Hutchins, on the brief), for 

Defendants-Appellees. 

Before CARDAMONE, CALABRESI, POOLER, Circuit Judges. 

POOLER, Circuit Judge. 

Appellant Gray Clare appeals from an August 3, 2005, order of the United States District Court for the 

Southern District of New York (Kaplan, J.) holding him in contempt of court. See OSRecovery, Inc. v. One 

Groupe Int'/, Inc., No. 02 Civ. 8993(LAK), 2005 WL 1828736, *2, 2005 U.S. Dist. LEXIS 15699, *5 (S.D.N.Y. 

Aug. 3, 2005). The court issued the order in response to a motion from defendant-appellee, Latvian Economic 

Commercial Bank ("Lateko"), requesting that the court hold Clare in contempt for his failure to comply with a 

January 13, 2005, order compelling Clare to respond to Lateko's discovery requests. See id 2005 WL 1828736 

at *1, 2005 U.S. Dist. LEXIS 15699, at *1-2. The January 13, 2005, order instructed Clare to respond to all of 

Lateko's requests, including document requests annexed to Clare's Notice of Deposition, requests for 

production, and interrogatories. Clare objects to these requests, the January 13, 2005, order compelling 

discovery, and the contempt order on the basis that he is not a party to the underlying litigation, and he was not 

subpoenaed as a non-party. Id. 2005 WL 1828736, at *1, 2005 U.S. Dist. LEXIS 15699, at* *2-3. 

All parties have agreed and asserted to this Court that Clare is not actually a party. The district court, while also 

acknowledging Clare's non-party status, treated Clare as a party- but only for discovery purposes - by using 

two theoretical devices: estoppel and party by proxy. 

We first hold that we have jurisdiction over the instant appeal because it is "final" within the meaning of 28 

90 U.S.C. § 1291. Although appeals from civil contempt orders *90 issued against parties are not "fmal" and thus 

not immediately appealable, such appeals by non-parties are "final." See Int'/ Bus. Machs. Corp. v. United 

States, 493 F.2d 112, 114-15 n. 1 (2d Cir. 1973). Because Clare is in fact a non-party, the appeal from his 

contempt order is properly appealable at this juncture . 

• casetext 
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Osrecovery v. One Group Intern 462 F.3d 87 (2d Cir. 2006) 

We next hold that the district court abused its discretion by issuing a contempt order to a wow-party for failing 
to respond to discovery requests propounded to him as a party without providing sufficient legal authority or 
explanation for treating him as a party solely for the purposes of discovery. Non-parties are entitled to certain 
discovery procedures, such as receiving a subpoena, before they are compelled to produce documents. See 

Fed.R.Civ.P. 34(c); Fed.R.Civ.P. 45. The district court, however, permitted Lateko to treat Clare as a party, 
thereby eliminating some of the procedural protections that would have been afforded to Clare had he been 
dealt with as a non-party. We offer no opinion on whether the district court's theories for proceeding in this 
manner were appropriate in the instant case because we find that the contempt order applying these theories did 
not lend itself to meaningful review by this Court and therefore must be vacated solely on that basis. 

We therefore vacate the order of the district court holding Clare in contempt of court and remand the case to the 
district court for further proceedings in accordance with this decision. 

BACKGROUND 
OSRecovery, Inc. and a number of plaintiffs who have been referred to as numbered "Doe" plaintiffs 
throughout the litigation ( collectively, "plaintiffs") brought suit against defendants, including Lateko, for, inter 
alia, violations of the Racketeer Influenced and Corrupt Organizations Act ("RICO"), 18 U.S.C. § 1961 et seq., 

alleging that defendants were engaged in a Ponzi scheme to defraud investors. The Doe plaintiffs' identities 
were kept under seal and confidential, so that neither Lateko - nor the district court at one point - knew 
which individuals were Doe plaintiffs. It is this unusual circumstance that created much of the confusion that 
gave rise to the instant appeal. 

At the time the action was filed, Clare was president of OSRecovery, a coxporation formed for the purposes of 
bringing the underlying action. Clare was also the sole shareholder of OSRecovery. He was not, however, a 
plaintiff individually named in the action, and, as ultimately became apparent, he was not one of the Doe 
plaintiffs either. 

Because the identities of the Doe plaintiffs were unknown to the district court and to Lateko, much confusion 
arose regarding whether Clare was actually one of the Doe plaintiffs. This confusion created issues during 
discovery regarding the appropriate procedure for propounding discovery requests to Clare. Clare contributed 
to this confusion by initially referring to himself as a plaintiff. For instance, in a letter sent to the district court 
and dated May 28, 2004, plaintiffs' counsel requested that the court take action on behalf of "one of the 
Plaintiffs, the President of OSRecovery, Inc. - Gray Clare." 

In Clare's brief, he argues that he initially referred to himself as a plaintiff because he was attempting to 
become one, but his efforts were rejected by the district court. According to Clare, a motion was filed on April 
15, 2004, to amend the complaint, which would have, inter alia, added Clare as one of the Doe plaintiffs. But, 
on May 17, 2004, the district court denied the motion to amend the complaint. Clare suggests that it was at this 

91 point that he •91 realized he would not have an opportunity to become a plaintiff. Despite this supposed 
realization, however, on May 28, 2004 - nearly two weeks after the court's denial order - plaintiffs' counsel 
sent the letter to the court in which Clare was characterized as "one of the Plaintiffs." 

Allegedly unsure of Clare's party status, Lateko propounded numerous discovery requests to Clare as ifhe were 
a plaintiff. OSRecovery and the Doe plaintiffs objected to these requests on Clare's behalf. Notably, their 
objections did not include a claim that the requests were not properly propounded to Clare under the rules 
pertaining to non-parties. Clare concedes that plaintiffs' counsel erred in neglecting to raise his status as an 
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objection, but he claims that this omission occU1Ted because counsel anticipated that Clare would ultimately 

become a plaintiff, given that the motion to amend the complaint to add Clare as a plaintiff had not yet been 

rejected at this point. 

On January 13, 2005, the district court issued an order compelling Clare to respond in full to Lateko's discovery 

requests by answering the interrogatories and turning over the requested documents, and on February 8, 2005, 

the court denied Clare's motion to reconsider its decision. In its order denying Clare's motion for 

reconsideration, the court addressed Clare's contention that he was not a party to the underlying litigation. The 

court explained that "[w]hile it appears that all now agree that Gray Clare is not in fact a plaintiff in this case .. 

. the fact remains that his attorneys repeatedly referred to him as a plaintiff and Lateko relied upon those 

references in the unique circumstances here, in which the names of the individual plaintiffs have been filed 

under seal." Because of this, the court determined that Clare "[was] estopped to deny, at least for the purposes 

of amenability to party discovery, that he is a plaintiff." The court rejected Clare's argument that counsel had 

referred to Clare as a plaintiff because there was confusion over whether he was one. According to the court, 

plaintiffs' counsel, who were also Clare's counsel, plainly knew who their clients were. 

Subsequently, Lateko filed a motion for summary judgment dismissing plaintiffs' complaint. On August 1, 

2005, the district court partially granted Lateko's summary judgment motion, dismissing some of the Doe 

plaintiffs and OSRecovery from the litigation. With OSRecovery no longer a plaintiff, the only plaintiffs 

remaining were the Doe plaintiffs who were not dismissed from the lawsuit upon the court's grant ofLateko's 

summary judgment motion. 

Maintaining that he was not a party, Clare continued to refuse to comply with the January 13, 2005, order 

compelling his response to discovery, and on August 3, 2005, the district court issued an order holding Clare in 

contempt. See OSRecovery, Inc., No. 02 Civ. 8993(LAK), 2005 WL 1828736, at *2, 2005 U.S. Dist. LEXIS 

15699, at *5-6. The order decrees that Gray shall be fined $2,500 for each day, commencing on August 12, 

2005, that he fails to comply with the January 13, 2005, order. Id. 2005 WL 1828736, at *2 2005 U.S. Dist. 

LEXIS 15699, at *5. It also directs that "Clare be arrested wherever in the United States and its possessions he 

may be found, transported to an appropriate detention facility in [the] district, and there held pending further 

order of [the district court], which will be forthcoming when [Clare] demonstrates that he has complied fully 

with the January 13, 2005 order." Id (internal citation omitted). 

In the order, the court addresses Clare's contention that he is not a party to the underlying litigation and 

therefore should not be compelled to respond to the discovery requests. See id. 2005 WL 1828736, at *1, 2005 

92 U.S. Dist. LEXIS 15699, at *3. •92 The court, again rejecting this argument, maintains its position that Clare is 

estopped to deny, for discovery purposes, that he is not a party. Id Additionally, the court finds that Clare 

should be treated as a party because "OSRecovery is nothing more than a front for Clare, who entirely 

dominates and controls it." Id. Thus, according to the court, Clare is a party as OSRecovery's proxy. Id 2005 

WL 1828736, at *1, 2005 U.S. Dist. LEXIS 15699, at *3-4. 

Subsequently, Clare filed a motion in this Court seeking a stay of the contempt order pending his appeal.1 

During the hearing on this motion, Clare persisted in his position that he has never been a party to the 

underlying litigation, arguing that "[everybody agrees [Clare] was not a party." Lateko's counsel concurred, 

stating that he did not think there was a doubt about it: "[Clare] is, in fact, a third-party," and "[there is] a final 

order with respect to him." Both Clare and Lateko also agreed that "[Clare] never received a subpoena." This 
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Court then sought affirmation from both parties that everyone was in agreement that Clare is in fact a non

party. Again, Lateko's counsel aff"rrmed that "[both sides] are in agreement on that, yes." The motions panel 

granted a stay, and we heard argument on May 16, 2006. 

1 During the instant appeal, Clare filed a motion to file exhtl,its with his reply brief, including the transcript of the stay 

hearing, and this Court granted his request. 

DISCUSSION 
I. Jurisdiction 

We have jurisdiction to review "final" decisions of the district courts of the United States pursuant to 28 U .S.C. 

§ 1291. In general, an order of civil contempt2 is not "final" within the meaning of Section 1291 but is 

interlocutory and therefore may not be appealed until the entry of a final judgment in the underlying litigation. 

Int'/ Bus. Machs. Corp., 493 F.2d at 114-15. "Exceptions to this rule are rare, but where they occur it is because 

the interlocutory nature of the order is no longer present. Hence, civil contempts against non-parties are 

immediately appealable because the appeal does not interfere with the orderly progress of the main case." Id at 

115 n. 1 (emphasis added). However, civil contempt orders against parties are interlocutory and therefore not 

immediately appealable. Rather, they must await the termination of the underlying litigation. See In re von 

Bulow, 828 F.2d 94, 98 (2d Cir. 1987). 

2 It is not disputed that the district court's order was a civil contempt order rather than a criminal contempt order, and this 

is indeed correct. A civil contempt order is remedial in nature while a criminal contempt order is punitive. Int'/ Bus. 

Machs. Corp . . 493 F.2d at 115. A civil contempt order is also contingent and coercive. Id. Just because a contempt 

order includes a large fine and/or prison term does not render the order criminal. Id. at 115-16. An order that imposes 

sanctions on a party for each day she disobeys the court's discovery order is a civil contempt order. See id. This is 

precisely the type of order at issue in the instant case. 

Clare's status in the underlying litigation is therefore critical to whether we have jurisdiction over this appeal at 

this juncture. Ifhe is a party, we may not now entertain his appeal, but ifhe is not a party, we may. As the 

district court recognized, and all parties have agreed, Clare is in fact not a party to the underlying litigation. 

Even the district court, who treated Clare as a party for the limited purposes of discovery, did not deem Clare a 

party for all purposes; thus, it is clear that Clare is not actually a party to the underlying litigation, and the 

93 contempt order •93 is "final, 11 28 U .S.C. § 1291. We therefore have jurisdiction over his appeal. 

IL The Contempt Order 

We review a finding of contempt for abuse of discretion. Hester Indus., Inc. v. Jyson Foods, Inc., 160 F.3d 911, 

915 (2d Cir. 1998). "We have held, however, that because the power of a district court to impose contempt 

liability is carefully limited, our review of a contempt order for abuse of discretion is more rigorous than would 

be the case in other situations in which abuse-of-discretion review is conducted." Id at 916 (internal quotation 

marks omitted). We find that the district court abused its discretion by holding Clare in contempt as a party 

without sufficient explanation or citation to legal authority supporting the bases upon which the court relied in 

treating Clare as a party - for discovery purposes only - despite the fact that Clare was not actually a party. 

The contempt order relies on two theories for treating Clare as a party: a party-by-estoppel theory and a party

by-proxy, or alter-ego, theory. See OSRecovery, Inc., No. 02 Civ. 8993(LAK), 2005 WL 1828736, at *1, 2005 

U.S. Dist. LEXIS 15699, at *3-4 The contempt order, however, does not provide citation to legal support for 

applying either theory in this context. In particular, the order does not explain how Clare could be transformed 

into a party for discovery purposes but not for any other aspect of the litigation. See id Additionally, the order 
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does not provide enough information on the precise legal theories it is attempting to invoke. For instance, the 

order states merely that Clare is "estopped" to deny that he is a party for discovery purposes. See id 2005 WL 

1828736, at *1, 2005 U.S. Dist LEXIS 15699, at *3. However, there are numerous types ofestoppel, 

including, inter alia, judicial and equitable estoppel, to which the district court may have been referring. See 

Bates v. Long Island R.R. Co., 997 F.2d 1028, 1037-38 (2d Cir. 1993) (stating the differences between judicial 

and equitable estoppel).3 The order also states simply that Clare should be treated as a party because he has 

acted as OSRecovery's proxy, but it does not explain what party-by-proxy theory it is invoking. See 

OSRecovery, Inc., No. 02 Civ. 8993(LAK), 2005 WL 1828736, at *1, 2005 U.S. Dist. LEXIS 15699, at *3-4. 

From the court's brief statements, we are unable to discern, for example, whether the proxy theory to which it is 

94 referring is something more *94 akin to "piercing the corporate veil," see, e.g., Am. Fuel Corp. v. Utah Energy 

Dev. Co., 122 F.3d 130, 134 (2d Cir. 1997) ("Typically, piercing analysis is used to hold individuals liable for 

the actions of a corporation they control."), or to treating someone as a "controlling person" under the 

Securities laws, see, e.g., SEC v. First Jersey Sec, Inc., 101 F.3d 1450, 1472-73 (2d Cir. 1996) (explaining that 

controlling-person liability may attach if there is proof ofboth a violation by the controlled person and control 

of the primary violator by the defendant). 

3 Judicial estoppel, which requires, inter alia, that "a party both takes a position that is inconsistent with one taken in a 

prior proceeding, and has had that earlier position adopted by the trt'bunal to which it was advanced," Uzdavines v. 

Weeks Marine, Inc., 418 F.3d 138, 148 (2d Cir. 2005) (internal quotation marks omitted), is likely inapplicable in the 

instant case where any inconsistencies appear limited to the same proceeding, see Adler v. Pataki, 185 F.3d 35, 41 n. 3 

(2d Cir. 1999) ("[J]udicial estoppel applies only when a tribunal in a prior separate proceeding has relied on a party's 

inconsistent factual representations and rendered a favorable decision."). 

Unlike judicial estoppel, which is designed to protect the integrity of the judicial process, equitable estoppel ensures the 

fairness between the parties. Bates, 997 F.2d at 1037. Equitable estoppel is proper where the enforcement rights of one 

part}' would create injustice to the other party who has justifiably relied on the words or conduct of the party against 

whom estoppel is sought. Knsafww v. New Rochelle Radiology Assocs., 274 F.3d 706, 725 (2d Cir. 2001). According to 

federal law, "a party may be estopped from pursuing a claim or defense where: l) the party to be estopped makes a 

misrepresentation of fact to the other party with reason to believe that the other party will rely on it; 2) and the other 

party reasonably relies upon it; 3) to her detriment." Id. 

It is unclear, however, which estoppel and which party-by-proxy theory the court applied because the contempt 

order does not specify.4 Nor does the January 13, 2005, order compelling Clare's compliance with the discovery 

requests shed any light on this issue. That order merely states that it grants Lateko's motion to compel 

discovery, but it does not provide a rationale for treating Clare as a party, especially in light of the peculiar 

circumstance of treating him as a party for this limited purpose only. 5 

4 The contempt order similarly fails to specify on which facts the court relies in concluding that OSRecovery is merely a 

front for Clare. 

5 The district court also used this party-byestoppel theory to treat Clare as a party in the February 8, 2005, order denying 

Clare's motion for reconsideration of the court's order compelling Clare to respond to discovery. This order also lacks 

citation to precedent or an explanation for applying estoppel in this manner. 

Although we review the district court's order for abuse of discretion, "[r]eviewable-for-abuse-of-discretion does 

not mean unreviewable." In re Mazzeo, 167 F.3d 139, 142 (2d Cir. 1999); see also Jones v. UNUM Life Ins. Co. 

of Am., 223 F.3d 130,138 (2d Cir. 2000). The lower court's findings of fact and conclusions oflaw must be 

sufficient to permit meaningful review, "and where such fmdings and conclusions are lacking, we may vacate 
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and remand." In re Mazzeo, 167 F.3d at 142. Moreover, we trunk it is fundamentally unfair to hold Clare in 
contempt as ifhe were a party without sufficient legal support for treating him, a non-party, as a party but only 
for the pwposes of discovery. 

There may be grounds for applying equitable estoppel, and even for applying it solely to discovery as the 
district court did in the instant case. But, if those are the grounds, the district court should provide: (1) more 
explicit factual findings supporting this, and (2) since it seems to us to be possibly a new legal theory, citations 
to whatever adjacent support exists. That way we may decide whether to adopt that theory, which may be a 

broadening of the concept of equitable estoppel. Alternatively, if it is not a broadening because there are cases 
on point, we invite the district court's assistance in telling us so. 

We therefore vacate the order and remand the case, so that the district court may decide how to proceed. If the 
court deems it appropriate to hold Clare in contempt of court, it should address the issues set forth above, so 
that this Court may ascertain the appropriateness of such action. 

CONCLUSION 
For the foregoing reasons, we vacate the contempt order and remand the case to the district court for 
proceedings in accordance with this decision. 

95 *95 
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EXHIBIT 3 

ICBC (London) PLC v. The Blacksands Pacific Group, Inc., 

No. 15 Cv. 70 (LAK), EFC. No. 139-140 
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. . . . . ... r. . . . . . . 

. . . ,si~f: N,'Y, ,c.rJ .. ~. :1211. 
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:)·· .. 
:r-·· 3 

. . . j" . . • . 

.. . . .. ·· · .. . .· ·.• . · . • . R!ai~att4$ +t1~ed, J,\$!1~s1~er$ede:ii$ br,ud f)rt:1tlt¢rfre<,Vtity wasw.ist,,~£l.thow¢,"et; 
.. ·.·.· ... I:(;fl(: ;~fill poat-;ud;mentji;:µsc(• Very Jn at, ~ffQrt t:i:, .fo~te assets that m.ig.hf, be U&ett tt;n,atisfy the 
·· .·. . Juq9ment. serving cti)ctim~:it teq!;.tfsics ~uJd irtte:rtogatoties .on qr llb(>:Ut Marct1.Z?A, io1ts.W1 · . . . . . .· ...... : -. - . --li--.· . . - - ,- : . . . . 

· · • ·. ·.·· . · ·.· . .·. Bfae'k,attd:,; !hitlaHt >ston~J.vaih:;d the aiscovetY tf!Qtl~S"ts. !ntwrti•sint fi:ivpl{>qs 
Q~j.zctioh¼;, ... · fQlIC thtn1i1of~d·.fo ttirtllJ¢ltespf,os~~, l'l1~, Court i~tantl;l,t.·the111t)tioo ~11d •. ,irt Auivst 

. · l2, 2Qtl:h Jlifti;:t¢d Bl~~¼;~~~rto reiponli .in tµU within lhurtee.ndays tiftertne <lat~ oftbe ordet,t i 
. . • . . . . . ?) ,, . _. . . . . . . ,, 

·. ·.· .·. ··' • .· •·· ......... ··· .·• ·. •. '()n S~ptei~~f ~. :!(lib. di~ x~y ~fotkiitttli.t1r \~£!{~ <ibli$td tt, cotnply wJth the . 
. . . . .· Ah\ttJst22i 2t} 16 t,itf~t;(;the 'ffitstOtd~r''}. Bl,ks~ds' · (itrtflt<it~l\'i>TQtt, to tho (:t)Urt and ciaim\')utf}~t• 

. · · .. • tll~k$$drs ~d "'a~t&t. t\lptiy ·thejtul~~t''~tdingJts nppeitl77 and put~rtedJy ;m;g:te~t~d the• 
Cirurt•~ asssisti1m.-eir;1tiete.rmf1'.ting th~·at)W!;I(Jt~we1u1der thl~_lUQijml;)t1t. n · .. In.·tellan~onthe apparent 

. C(tttlntitmttit to WtYi lCec 4id Iii>t l!lln'!~1iitiir ;;eekJttrther rclitfV.tfth respect t-O compH1mce with 
· · tne rlritt'Ot4'71\.Th~ {Ioun:, •t Htacksan.dsj rt1t1ues.i~then held twoct:mt~~nciti&wjth c6ur1~el ·.in wliat 
· \Va.i:sµid '.byfUa(}ktan4s to.~ ~teffort todettjrminetbe a.mount owing.Ii· On S~ptetn~r ;n, ;m16, . 
. n(lW¢1ter~ ar th~ '¢Ql'lClil$kmi.qftl1e 'l:l@'C!,)ltd cQtifer~nte, tn:e' ('.t11lrt ~ntered. the .fb!fowint <lrder (the 
"$~~rlitd Otd~r~); . . · ·. -.. \-. . . . . . . . ' ·. . . . .. 

· "'0Jt~i;ij~~t :2, '101µ,clttils Cnuttd1rectcdde·f~~anttp ~)mply'foUy tvitn · 
· · . cei-tai~,. ou. " ins dis~or~ry reqµests wi'lhi11Jo1Jtt~n da;ys,. lt 1:1~ 11•t q;:,~npli<;'.g · 

\vith ·thflt . . . . . . . . . . 

. . ·. · .. ·. ~-11#Jisi:tthe Cll$eJsftilJ;'f.i~ldaenmtively settkd ~rtothefhre.0Qt'bbetiZOl6, · 
.. · de.ren~t · . ·. .· ~em11lyJ\tUy with tbos~ disc(iycry ~ql.t~$1$ no later: t~un 4JM1'1, OR 
•. · _. ttmtdate, ..• yJ~lm:~t• ~;~ply wlth t1tit ordermay t¢imlt;•in the ttilJW$ftion ,1f 

sanctfo1is, lri,cludin11r ·tht1se. aifsociittd ,\.:itb .. r:,ont~mpt pf court, .. · f!ls.·well ~-s in• ilie 
• irapqi.'itroil O:i·t:QtrciVe sancJk-»lS and other tffli~f lor,¢tVI1. con:te.mpt""14 . . . . .. ·· ·• f . .. 

··. ·. · ... •··. •·· .. > •· •••· • .•. ···. · No. s~~n1¢J;(w~•J'cilche4 .. J¢e9tdi~ty*All~k~¼!s be~~~~ ~bliga~ mld~-r ~ 
· . 81"~•~1 t')t~t to C9U'lPlY> -• · with lC'.BC's 4ii09very r~~u~s.ts· by 4. p.tti, in, 0¥\t'l~t J, 20l(j,. · rt · 

·.· .. ·.·.· •. f · .. ··•.•· .. ·.· .. ·. s < .. ·· ... · ... · .. · .· ... · .. 
· · l''.ttit pc1tti1; sµppos~ly tttl$.'lne wfiS the iitt~recit ¢almdation, .· Se4 DJ ls$, 

. ~ ', ,. . ' . 

J 
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· C~e<i:1s .. ev~OQP1CH.AK . Oocurn~nt 140 Filed 12/15/1.6 Page 4 of 9 

. :.•···•. · .. •. > ···•····· .... i.:·····•·········· . . ··;·i. ······· · .. :._.t· :w.·. 
·. : .. _:. _: . . . .... ' · ... : .. _: . {i 
··.· .. ··... . . { 

· taik~tPi'.wp<mtKi11 ·.·. · .. ·r: -
-~'-. 

-- .. h'!J~e;rl)eantt¢~ th~ r:ourt <rfAp~ls .r6'ir,µ11,xHheJ114~l1JCflt i~instJ:U$<tlt<,11PdS; lffe . .. . . . f :· . . . ·.. . . . . 

· .• El¢,tk.vc,nfts > · · · ·•· 

. &--

· tn{it1#/htdi.ca.it()n, 4S:1<i JttacksanrJ,s and tfzr/ 
tl)<•H!t1J1J1tApJrlifflJti1in as lo lJr~imettm:#t 

. . . . . . . OnO~;:tober ·. :t tm 6, lCB~ W,{)VfU:10 llQ}9lllt-ttt,'lO.J1ds in contem}1t, :No µpptisiH<1n, 
· · VV:asfiled •. On Qcto®t 6,th¢ Court bfld Hfo.'Ckiuttrdsii~ civilcotltJetllpt~Ul~ j,fnp(l~tl coe,,rdve 

. · s~nctlrin~ tln if~ Jµ addit · ~ v;ritt~n ord~r ¢),1t¢.t(.~ ;;1(} Octob¢t 24, 'lOl~ fl;i lOSJreit~r:'1tea the . 

. . ...... : ... ·.~·o·._• .••. u.;tr.i~.•t•.· .. ·1•.n.··.•s.N .. ·.·.P• .. ··•.·•·••:·.··.·:,.· •. ~.t.·.•.•··•• .. • .... w.• .. ·•.~.·•.•.·· .. · .. ·· .. r.·.,r.•n·u ... •.· .. ~.n.•.~.··~.·.• ..• ·•.•1.[.: ........ ·.. n!acksauds' prirn::Ipal, ltah.et~ llrem1erm~, wrmld• t,e al i1;,1k nf . 
.;v .. "'· .,,,.,. 104..,.,.,~V. ~ ,-l••" .· ;it mm p¢1'$t)Ullliyh1theeventfirH C•tnp:fianct.:wasnotfhrthe<,mlng; 

. . . . . .· "Up(i tipw{foatfon,b}'thc Plaintitff the <::du~.wm t<}trshl~r the impt1sid<Yt1 .of' 
,·f'itrthtr ~tJQ»sfjt' .iher¢i~ an. ~id~tifelt~. sh~witig th;at tlr,r~irn1ws~ii;l tiy·.1bi$·.Or4t:r 

. di:rft(}f.. . ·.· ... , t-On:ipl~an~e:, . Witthottt li.u1itin~Jh¢ ~¢tl¢ralityl)ftb~ $0~1,}oiog;JCBC 
• is ~t Hl~r~' .·.. · cu11m1ence by ~irorirblt~ process civil ~d/t,r cdmi11al. cbnte1Jlpt · 

.·•• ptpqe¢djttgstttgatnsf l\l'ill~it. 8ftillPt1'.m001 and /Jll:,'QUe · tlse·• "i\.'liti i!i properly 
.. .cnargeab:te vtitfrconteiiipt in d;i$ t»att{:;r. ~1 · 

. . .. -~ '. .. . . .. 

.. -f .. 
,. . . f. 

. · -lt'l1imCf'Jrli:Ui . . ;<. 

· •.•.. ••···. ·... . .• •• -01\ ~J1, 2<116,IC!!C~~ M • rw,irnd,ly a®~ ....rtirut thot 
.·• Bten11enrt~tteo~~lwe• .··· as,p¢etfftHli;i¢.k..~~.ds' ~Xiil¢P.C¢ ~dpp~fath~n, ,, is. "legal!)' itientitled~ 
w,\tb itr ar1d '.''b.!'!S directed eont.tntaittg (1Q1}tempr: Qf ())Uri'? 1 '~..,,m~vid by {}l'Uef to shoW cl¼tt'i'e· td ,, 

ii; 
~-.-.·-;: -~:-~-~ 

-·:.:· 

. D:1toi,it. J 
. ~t: _. ' 

· · · · ·. •.:+"". r, Ari~•x[~,""' l'-1(); 1s-l:;&1, in.ii wt 6Ja6i9.J (2d cfr, .Sevt·26, ;1-016J, · 
.. • ·•W· ·. . .. . . .• . , . 

. . . · Tt;,0t:t:Jll;lilJµfD1 HOJ.iitt . 
. : . . . ··, .<t;- .· . .. , 

• ·. ·.. . Hes.~lerfJt:ct;FPFJ1#J1 10, 
. . . ···t . 

'J'h~<90,1rt11QJ1.,~ fhat thJ JWtfo~ t>f ilpf1¢1d f~rnth~•si:1mmacyJ11d~ment aitint1l llla9.k~ufa 
iva$.sigi-ied·.Q.~JJre,11i~ri~liiiii.1;1erso1tH.l!)i,,Jtihcha,lf.01'Blaclcsandsan4.A!pha·.6lgf,·n)tf1ertha1i 

. by.iul)t affo. · . !)146,Jn addltiq~, t,e pi!!1,,;on:4Jly wrp~ tht:Cmtrt tlJ QP(rl>sc; <111 behalt\>f 
:n~ac.ksandi;, .motiott ay its t1l'.$t taw;ve1ilh th.hrc:1,sc tr1 witMr#w" tll 37; · 
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l.···• f • 5 

.... · ;~:i1~:=-~':::!~ ·~r~~~ii~::1ri:~;;16~==~~~:=::: · 
·. :!;t:!t~~~:~.· ='!~~ ::;:~~\:;~s0!!~::r jl~:!i~1;1o~ . 

. . . ·· · • · ·. ··. · · ·• ijr,*¢nh~th.im,.<ieJt~£):S '. · ~m. on De~~ 7, 2016.;a; Tht1y were serv~ alS(} on Jllttck~ mt.· · • . 
•. · .· · ··. ·. P4.t~ ~tcti t1if1Atbfiitt" Wautinlirt.athtnn") ~ counsel-of'tec<mi ~t(l'mpotaneeusly ~J · 

·- .. __ .- .. ·· ... ·. . . ··.: . . •. . . _·.- . . . . . . . · . 

. ·.· .. ?i.•·· .• . :11,i(~tf}lioJ& ~~;ff···•· 
~I•J~~&/~.· ... i ... ~.: .. •· ;.· .. ··. ·.,, .'\.·· £' 

. ·. . • > •.. · m·1:i:f · <.:.f.· .. i•.···.· ... ... . . ~~<:. ·.: . . . .· ·. ' 
art2s; • ·· l 

.·{ 

. ·•J:·· 
·, '-~i--. 

""Ji 
- ::~. 
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..,.,... ..•.. _,.,._,.;o ...,.,.,.,.._..,...~-7• .. ,.. ..• •.-~~-..., •. ~_,_ -~---------• 

•.. 1'he:imi9s.autorize ~x.tenstonst1f fimti within whkh acts 1tu,y be done on ashr1wfog 
t:if lPt14 tau.~ where,:.~ tbt e;•u:tnl!imtls ~ought· inc. tidvan.ce r:,f the defldline/1·• Ext:¢n.iions 
·tistt~lY.WiU •~. gf!lnted ~·:u .· .t!\t't 1nQVt~.P~Y hasb~e11 n~gtig~t taeok.'~d diiigence,.actedin ttnd 
; froth, ~J a&used the:privH .. ot':t,rior ¢Xl€11Skms/'17 And whifo the J'uies do oot expHeidy te4uire 
that m)ticitb¢i gliv'ein ofSucq)a;p~iicrruons,,. ~f (!he,Prudentcour:se , ., . is <1lways to file a motfonthat 
·;;;•i:it;nplfo$ivith&\de;7(1'1) wh~r-eqµe$Iil1e,a11•<;.'¢!.!:itlS!J>rt{1/fa.1:frftCJJCI'l0'1,"1~ whic:•h,I}trtm1g (ithet·:1!11ng$ 
re~tdrts se,r,¢:t~ on1he <m. . ' ' . . . rty, .{n any e,as~, suc:happlications;Jit: tvithfo the broad dis~rerkm 

... ,~f!he:di...1.ttiC!t coUtt4~ '!1:ii& tirl ~r~ Ct>~widers. th~ tel¢V1'111t factr)l'S tiJ he th(...-tie: , .... 

t. ·, . .. . . ·: '. -: :·. _ .... 
.. ·. . . ··.. • . . 1, . 'this.,ipptleati:<mw~~m,ad\'r li'tpa:rt~. lbefadth~f Bren~rtrr.m¼'!'.iJtt his lettet· 

fti';<J s-e gfves no UCU.'5e fat pis fitilute to 'giye tlt~ti\,".e to lCBC's C()UI1$ef, as he. copied !,t\\'}'(,'fS tit 
l,atl~; Wh1¢h t>$tt!.ti$ibly 4i~s n,1f repte;fent ~enw,r1n~n pct'$Qt,aHy. · · .. . . .. . .,... . . . . . 

.. .. ..· L .... ·•. ·•·· 
. . •·• .· • .. .. .. · St . The pu,st().ry · t1f t~i~ matter ~ivts tlttl~ t,n11fhrt th;tt thb 
· ··am>iictlti:trrt· 4l<ttaord:i~rY1hnt•le~st•b~ftttse.oflt$ trxPJ,1rtc Jetti.~ and its ¢Xplfo~tit1n -0,fa purporteiJ 
. ~rtl~t oftertl'tat~vfdenqynas Ut')JbfJ~n COOlll't'l.mit~atcd to the oppt)Sltlf J?art}'-• .. ,faao;ytb,ing odmr 
·. tb:m. ,,.m ;a:ttenipt ttt dtlity in.ts, · Arnoogth~ inilict1tions ate thise, ·· . 

f.. 

/,) tma;n wru, wa1ned on:()cti.,ber20:. :.:W16 tl'lat he faccid th(l possibility t\f 

. pt to h(\ld .hiropetSlll'!ally. ii1 Ct)l1tempt of ¢outtffHlac~:rids did npt 
1p.ty }Viih•t~·Fi.tst tlnd• $eqmi4 Orders?". Jlr~nn~ft)u¼Jl •!vidently 
})tn~~saud$ ruljl ibete!t'.1(€ 11res;utnahly ,kni;:w .{hat Bkte:ksands wnu!d 

uply~ H~ · therefore has krlov.11 for alrn9::.1 tWl:i months that he . wa,<; 
t:ly liktly tt~fac'.(;, a t»ntemt,tPJ'oC{:etiing,• · Cfi~urns:wince!) ti<>not. l~u.l 

a . . . .· .... deal Q-f er¢4il?llifytiithe n9tiQt1 that h:~ nt!!lt sot1ght to obt:.uri personal 
ct,tmjeU:n>that re-giu.:d "~11 t>eoom.her 1t · 
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~~~ Ooli~iMIFJiecf•~ P1!9¢7of t 
l - . -.l- -_--·>· 

.·.:••. ·. 

~i~~~:~~~~~ .. 
..•. •:; -k1i?3~~-=~ 

. •Ji .e)!1®$l:O~ of'tmie.on the ground that 'thl::y ""~re -m»y mtan1e.4 .. -.•. , li!-$.t . 

-..•. -, •- --.•• :1. =i~m::i:S~!-~:::t;:::d~~=tt! Q::i:1~ 
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·. ciasti l:1.s~cv~CtlO--LAK Document 140 · .. Filed 12115/16 · Page 8 of 9 
. .. ·!_.. . 

), .. 

. ·:r . :J~- . 
. . ·t 

.); 

t 8 ::.l. . . .·: . . . . . . . . . . . 
i ~Otp()~te ¢n{ity tit foce · Jh, e,mt~'.i!}t. pr9<:e~diti(f . thin eid1er .·had. · 

. ~ b~g,ull<or •hviijusli ivrn11 in11nin1tnt tmi.i v.rJth a further t~Xou~~. Jhr 11 
, ,~luy w find IltlW counsel. · 

·.· J •. . ... ·. . . 
· lCtKJ(t$>."l¢~:t that ev~ntsfwve b¢ttr~114 tt# ~ tl~ir, tht:~ havett,-sJifti-<i;{, •l' may 

· 1:es:1jlt, ½ t\iisets· beirtft; · · b(.ycitldits re~ih. H More,1ver-,llcrtnn~rman' $ tm:utif to a lawyer a.t Pa1Jl · 

WG·.•.·.· .. l·.•··-.' ... ·~.·.•.~.:.ss •. ·n.· ... · ... :,en·•.· .. ~'.·;. ·c····~.--··l··. ' .... ~ ... ~se··" ....... 6····•.d ........ 1· ..... tt.· ......... ,··.r.· ·.;.'(.·~.,.·,.• .••. ·~.·.. .. . . . r1:dae(itottie Courl,-,..•fot~~t~wiizatfijrt i)f''Hiaeksa11ds P1:1citlc 
~"'''-t' .. , r""'"'" ..... ~ ;l',;...,- #Qtt;1r:1:~. '!'h.~dsk ofprejµdice toJCUC in conie.q_uenee oftbrther 

d~layi_~ ~mp~ble. . . . . . 

.. . .·. 4-.. . . · ... FiMl .f lh¢ie~ur~ V\lQlO$ of these civil e¢nte!ttpfprbc¢~iit1;~1 has ·hMn w 
. ..• . CliCtc~ -¢(>mPl¥4l1Ct.i with · .•..... First a11d S~ond Order. which rlo ni11nore th.Ulr~<1uue full ruit 

.. ··.· ·••·:· .. ··•. cmnplete- re~pof$¢$totl'te Joo11tt1elitJi'.{J,UCSt$;utd b1t#tr<)gatnri~ lCHC s~rve~ in Mi;rrch 4QJq;,. 
· .. · · .. :app~~htttfJJi ye~t ~gq. · ltt,¥t$ btt!>• b~en qpen.•t{tBr~nnerm,r1thr 1i14t !,!.Oiire perioij w ~ltri1inat!;l the· 

. reus<>ufor eivtl¢.ontomp . . •... . .. • .. by prQ~udng d1e dfacovery. T'.b'e tact tl1nt he has notciu.med 
. · . · 1ila¢k~~$ t(I \io ® des . ·. uttt)n:lct·s <!(}tn~Uini·tl~t a¢t:itm has beenhtbadf~ththrt)JJ~bout ~ml 
· · r&tri.aj111;i:1<1; · • · .· 

. .. 

hit> 1t· ftt#I! etr,ftfihqit i•f<1timt.Agt1i1111 Eno1ne_1,,,1~'11:1 · 

·. ·· · · · ·· · · .· · Ntrap · ·· wasfu~ an~ fleitl:it! .ijterm~rm~1nJ1prai;1y "'rto~Y:I•r BreJ1ntrn1iu1 
.·. ·· · ~peiredttt•th~'i1ect1mbe . .·.·· .. · ..• ·n1ep<,urtJ1etd, Bre?nertnan in civilcnntetnffatr(iirnposed 

. .· ·. ·.-- · .. ·•·dOO ..... •.•·.:.·.·a'·.•.··l·•ma=.·.•.r .. ::·.·.·.·•.•··••.~.(g!!.·, ..•. ' .. es· ... ~ •.. .c· •. :.·· •. •·.1 .•. ·.··•ru:·m·•.· .•.• •.•··t'l:.·e""d.···~•·.·•.-.. ··.:.·t•.·.·a··•·o.· ... ·.t! .. r.·_·.;.h·o···.·•.·.· .. ™ ..... ,.1.n ..... ·•.· .. ·.·.··.:.·lm.·.e •. •.·,o.· .. ·.·.·.,·.·.•,. •. rs··f· .. ···••·"'.o .. ·.··,•,,.• .. r.j······.·,.~··--····· .. ·.(· .. ;,1·,·· .. ·.• ·~yd~ing ,vhio!tBlacksauds continuedJn i'ts foHqt¢'tultir toct,111p1y· "' .~n uw .i' •• ,, .... u ~,.,wlJci;I d~; . Jt .. ti¢Se!V~ ct¢¢;i~i~n Q.~ . lCiC's, te,jµest ftit .· ctm1pensat()ry 
. . , ... , ·. . . . ·.· .• . . . ·. . . . fy!QrtiOVct;, ,t,b~ Ct~urt tnade ck'.{tr if Bl,iiJ::k~aiJ.ds cei1aplied• with tht 

.. orad¢rS~: paid thef u~~¢nt, ••. :r paid ·at .least.$~ mHHqnott GC{;OUDl. of thejudgtnent···{)Jl . ()f. hefor¢ . 
• · .. ··.·. ~cemljet 2tl,2Qltk the ~?, rt Wtiutd 1tbrogat¢ antc(iet'civ~ fmes ;,t~1stllt¢rutenn.1nthaf~ctn1ed 

· · fl'Qm~c¢fi,lfkt: lJ-. 2016 'q -~f~i~ tht Qijteofci;.tnJ>li~nce (lf prty1rtent, · .. lt indicated tuso that 
if.'Bl"tnrtettn~/Jl nn W'·~!ore · . . . . .. . • ·· ... lcH; 2016 submlttedanf paperff in ('PPQSitkn1to the cmJt<tmpt 
*?ti~Il, di~c~it;;i.t hhn. the. ,()Utl '-''Pvld d~tt:tmltl(l wMth¢rto cotwider tlkmq~spitetb~fr ltttentss 

.. aili.i r~tv~ tb.eJ~htt<:i t,~11-tlie itorit~llptprc}Ci:!¢d.i-ng wif,J.t t:e#pect to Ht:em1(:irttlfm. . . 

j . . 
·t 

·.. . .. . . . j. . . . . · Ca,ithlskm . . . . . 

. ·•·· ItJettltJ;':fl~ h~ saiqfuata.},ers~jl.liledJbt-clvil C(ntt~ropt htikk th~ ktysJ~, thejaH 
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µerm1t1al t'-Ollt~tripfappli•ati,~rt . And evert if theire • \\'¢re $•tn4i 
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EXHIBIT 4 

Criminal Case 
No. 17 Cr. 155 (LAK) 

Trial Tr. 3-7 
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will tell you that pro"V'i.sionally :without hearinc; anytfri:ng from 

P.2d, 29 principally at .pilg~ '31 l:>u:t ppt tn1ly tm p~ge 37. 

tl:l:a:t' $ tl'le f:ltst ;tt:em. 

there? 

No .• 

September 3rJd letter •. 

the t:wo civil c.ontempt ord,~rs :in th~ civ,il c.$t~re be.ca.ui;e tb.ey go 

at le4st to the question of whether failure to comply with the 

underlyin<J disclosure order$ :w;;1.s will:f'ul at least from the date 

of th:e civil contempt adjudications. There is :authority that 

in my view .supports thj:iL As tong as we .have a moment., ! will 

421471 and Jted ~till In.terlor o~mOLiti.on v. Palmadessa; 9.os 

$:OUTHJ?.R'!l.l DIS TRJC''l' REPOR'I'E11$, P • C • 
(212) 8JJ5---0300 
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F.Supp 1226 at 1241. There may be other authority, but thos~ 

With refipect tc.i that, I have the two. orders. of 

I thlnk there could be some redactions from this that might 

The second paragraph, llrhich st~rts with the words 

be req.ac:te<i b$cau$e the r(:lcital$ I doni:t think do much of 

an:ytnittg, and they contain :f:indings that are not necessary to 

the willfulness ~nd indeed the knowledge issues to which this 

Seeoni:ily, paragtaphs two through five are uJ1necesaary 

and. could be :redacted. I don't know if e:Lther side has a view: 

a.s tq. whether tne fact that :t am. tne jud9e who signed the oro:er 

shdutct. remain or sb:•U:ld be redacted, just my name and 

Does anyl:>odf have c:i.ny cqmmerits on th9se J;>roposed 

reciaetiQtr$? 

Bonot~ The >order; which is Government Exhibit 311 and is the 

five. 1 assl;lme you're meaning what you nave renumbered as 

SOU'!HERi-t n.l$'rR:tct .'.REPQRTERS, p .G. 
(212J 805~0300 
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para<;:rapb: five in .addit:ton t.0: the e:}!:¢iaed? 

'I'HE. COURT: No, I didn't renumber iL l don't think I 

MR .. LANDSMAN-ROOS: Okay. 

TH~ COl'.lttn )u'iy other comments. from either side on the 

pr.oposed redactions.? 

MS. FRITZ: Your Honor, with respect to any of the 

i.s.sues re12tting tq contempt, it has been our position 

thtoughout that the contempt information should not be 

pret;Jen:ted. t und:ersta.nd that your Honor just referenced 

THE COURT: I unc.ier$tand that. J: am rtrling ag~lnst 

MS. FRITZ; T want the ret::ord to reflect that bqth 

a.ides have no:w cited, for the. Court the decision in Sen.finer 

l'HE COUR'Xt Which I hav:e read and to the extet:rt, if 

any iand I dou.:bt much, it supports or point of view, r disagree 

with it in this cont.ext on t)lia\$~ fa.obs. 

MS. FR:I:T.Z: lt appears, though, that yout- aon•r is 

be1ng gµided PY it; somewhat though by trying to remove findings 

that would be redundant to what the jUry is ~in.g ~sked. 

Tl'.fE COtJRT: If yoQ don't want them rE;\!1\ovei.d or you want 

to rerttove diff~rent ones, you should tell me. I mean no 

d.i.sreepect. This is not a continuing seminar. I am offering 

SOUTHERN D!Sl'EtICT ~EPORTER$, !? .• C. 
(212} .805-0300 
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concerns you .have raised where l think thE:1 propose<:! rectaqtion$ 

a:r;.e t1ot nepesaa:q, t.o tne proper use the gove:rnrn.ent :tn :my v;tew 

like the: redactions( you don't want them, you want them all to 

diecu~sion o.f whether the £a.ct of the pqntempt, wi.11 gq before 

MS. 1'&.ItZ: Our po~itiqn is on the record. we 

appreciate the :redaction. 

With respect to the order finding Mr.. Brennerman 

personally in cont•emptt w.hi-ch was Docket Item 13.9 in the civH 

docket, l ·<:tX!l tr~~ting es.s~ntial,ly the s.ame Wa'Jt.. The $eoond 

:fu:11 parag:ra:ph, except for the final fragmentary sentence which 

tht'ee are unnecessary to the proper use. !f the defense wants 

them out, .r will take them out:. 

:flt:at .. 

MS •. FRJ:!Z; The defensei•s position is we would like to 

THB COURT: Two is relevant why and what is the 

SOUTHERN Dl$TRICt REPORTER$, P·.C. 
(21.ZJ 805--0300 
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,immediately clear tome w:tiattne relevance of two is. 

':rfl1\I COUR1': Qo you ok>ject to it? You wanted to put 

t,l:le whole order in. 

MR •. L.ANDSMAN-RQOS.: Yes. We d.on't h,ave ;!10 objection 

THE COOR:!~ Pa:tag:r.aph two wdJ.1. stand, that takes car·e 

of that~ So that takes care •f the September 3rd letter. 

Now we have Ms. Fitz i .s letter of Se.ptember ~th., Pocket 

ltem $6 in the criminal doQket. What is going on with these 

transcripts and motion papers, .Mr. Landsman..:Roos? 

MR. LANOSMAN ... ROOS: Yes, yotit Honpr. At this ti.me 

we•1;e not. :tntenq:i..ng to ent:er in as exhibits. the transcripts or 

the motion papers, at 1.east they are ih the 300 seri~s, which 

is< cited in the let:te.:tt. '!'he .on~ potent,ial e~ception is the 100 

series are documents that were found in Mr. Brennerman's 

a,p~tment. So to the extent the motions (::?:x,ist¢d tne:re, they 

are relevant to his notice, knowledge, will.fulness. 

THE COURT: Ms. Fitz. 

MS • . FRITZ! My po:sitlon is to the extent tha,t the 

motions are bei:ng put ±n, whatever may be the rationale ror 

them being put in., we wotrld.. object to it fir.st of a.11 but also 

we want to make c.ertain that whatever the opposition is,; 

TBE COURT: We'll deal with it if and when it arises. 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-,.0300 
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EXHIBIT 5 

Criminal Case 
17 Cr. 337 (RJS) 

EFC No. 236, Ex. 3 
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No.20-__ 

IN THE 

OCTOBER TERM, 2020 

RAHEEM JEFFERSON BRENNERMAN, 

Petitioner, 

V. 

UNITED STATES OF AMERICA, 

Respondent, 

On Petition for a Writ of Certiorari 
To the United States Court of Appeals 

for the Second Circuit 

PETITION FOR A WRIT OF CERTIORARI 

Raheem J. Brennerman 
FCI ALLENWOOD Low 
P. 0. Box 1000 
White Deer, Pa. 17887-1000 
Pro Se Petitioner 
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I. QUESTIONS PRESENTED 

1. Whether the abuse of discretion standard imposed by the United 

States Court of Appeals for the Second Circuit is Constitutionally 

impermissible - where trial Court which had an obligation to protect the 

Constitutional rights of a criminal defendant deliberately deprived him of his 

Constitutional rights and the United States Court of Appeals for the Second 

Circuit refused to correct the errors of trial Court. 

2. Whether trial Court abused its obligation to protect the 

Constitutional rights of a criminal defendant at trial - where trial Court 

deliberately caused the deprivation of a criminal defendant's Constitutional 

right in an endeavor to unjustly deprive him of liberty. 

PARTIES TO THE PROCEEDING 

All parties appear in the caption of the case on the cover page 

c, 
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IV. PETITION FOR WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

Petitioner Raheem Jefferson Brennerman respectfully petitions this 

Court for a writ of certiorari to review the judgment and order of the United 

States Court of Appeals for the Second Circuit entered on June 9, 2020. Mr. 

Brennerman 's motion for rehearing en bane was denied on September 9, 

2020. 

V. OPINION BELOW 

On June 9, 2020, a panel of the Second Circuit affirmed Petitioner's 

conviction. United States v. Brennerman, No. 18 1033, 2020 WL 3053867 (2d 

Cir. June 9, 2020) (Summary Order). Mr. Brennerman's motion for rehearing 

en bane was denied by an Order of the Second Circuit dated September 9, 

2020. See No. 18 1033 Cr., EFC No. 318. 

1 
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VI. JURISDICTION 

The Court of Appeals' judgment affirming Petitioner's conviction and 

sentence was entered on June 9, 2020. See 18 1033, EFC No. 286. Mr. 

Brennerman 's motion for rehearing en bane was denied on September 9, 

2020. See No. 18 1033, EFC No. 314; 318. Following a 150-day period for 

filing, including the ordinary 90-day filing period plus the 60-day additional 

time provided by administrative order relating to the COVID-19 pandemic, 

this Petition for Certiorari would have expired on February 9, 2021. The 

petition is being filed postmark on or before that date. Sup. Ct. R. 13(1); 

13(3); 13(5); 29(2); 30(1). Petitioner invokes this Court's jurisdiction under 28 

U.S.C. § 1254(1). 

2 

• ,. . .. 
•. $ 
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VIL CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

Title 18 U.S.C § 401(3) provides: 

A court of the United States shall have power to punish by fine or 
imprisonment, or both, at its discretion, such contempt of its authority, 
and none other, as-

(3) Disobedience or resistance to its lawful writ, process, order, rule, 
decree, or command. 

The Fifth Amendment provides: 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor shall any person be 
subject for the same offense to be twice put in jeopardy ~f life or limbo, 
nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, 
without just compensation. 

The Sixth Amendment provides: 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation, to be confronted with the witnesses 
against him, to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 
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VIII. STATEMENT OF CASE 

This case presents a matter of significant public interest in 

highlighting the unusual instance where the Courts, that have an obligation 

to protect the Constitutional rights of a criminal defendant, veers from the 

permissible to the impermissible with the Courts deliberately violating the 

Constitutional rights of Petitioner. The attack on Petitioner Raheem J. 

Brennerman is an attack on the rule of law, civil rights and liberties affecting 

everyone as well as the very fabric of United States' democracy. The United 

States Court of Appeals for the Second Circuit has a Constitutional obligation 

to review de novo meaning for clear error. See United States v. Bershchansky, 

755 F.3d 102, 108 (2d Cir. 2015) (internal citation and quotation marks 

omitted) The Circuit Court exacerbated the Constitutional deprivation 

already suffered by Petitioner by imposing a Constitutionally impermissible 

abuse of discretion standard with its review. 

Petitioner seeks review of this case for clarification on the obligations 

of the Courts - United States Court of Appeals for the Second Circuit and the 

United States District Court for the Southern District of New York 

particularly where a criminal defendant's right has been so abridged and 

abrogated because of his race resulting in a fundamental miscarriage of 

justice. 

4 
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The Fifth Amendment of the United States Constitution states, "No 

person shall be deprived ... of life, liberty or property without the due process 

of law." The due process right is enshrined in the bedrock of our democracy by 

imposing the equal protection of law doctrine. Abdul-Akbar v. McKelvie, 239 

F.3d 307, 316-17 (3d Cir. 2001) (en bane) (Although the Fifth Amendment 

contains no Equal Protection Clause ... [t]he [Supreme] Court has construed 

the Fifth Amendment to contain an Equal Protection Guarantee [;] ... Fifth 

Amendment Equal Protection claims are examined under the same principle 

that apply to such claims under the Fourteenth Amendment) (internal 

citations omitted). 

The Court had previously promulgated that a criminal defendant has a 

Sixth Amendment right to present a complete defense. See Crane v. Ky., 476 

U.S. 683 (1986) (holding that "It is a federal law that a criminal defendant 

has a Constitutional right to present a complete defense). The United States 

Court of Appeals for the Second Circuit recently adopted such holding in 

Scrimo while creating disparity with Petitioner. Scrimo v. Lee, 935 F.3d 103 

(2d Cir. 2019). 

Review of this case is warranted as a matter of public interest to 

emphasize conformity and uniformity with the law and Constitution among 

lower Courts in ensuring adherence with their Constitutional obligations and 

to avoid attack on the civil rights and liberties of criminal defendants because 

of their race, sex or religion. 
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BACKGROUND 

The history of this matter began in 2014 when ICBC (London) PLC 

sued The Blacksands Pacific Group, Inc ("Blacksands") in New York Supreme 

Court primarily alleging, inter alia that Blacksands had failed to repay 

approximately $4.4 million dollars extended to Blacksands pursuant to a 

Bridge Loan Agreement. Significantly, Petitioner Raheem J. Brennerman, 

the CEO of Blacksands, was not named as a defendant in that action. (Notice 

of Removal; Cv. Cover Sheet, ICBC (London) PLC v. The Blacksands Pacific 

Group, Inc., No. 15 Cv. 70 (LAK), EFC No. 1-2). 

Blacksands removed the case to the Southern District of New York and 

the matter was assigned to Hon. Lewis A. Kaplan, under the caption ICBC 

(London) PLC v. The Blacksands Pacific Group, Inc. (Notice of Removal, No. 

15 Cv. 70 (LAK), EFC No. 1). Based on the loan documents, Judge Kaplan 

granted ICBC London's motion for summary judgment against Blacksands. 

(Mem. Op., No. 15 Cv. 70 (LAK), EFC No. 38). 

ICBC London then served Blacksands with extremely broad post

judgment discovery requests. Blacksands counsel, Latham & Watkins LLP 

("Latham") interposed objections to those demands and filed a brief in 

support of those objections. (See Def. Interrog., No. 15 Cv. 70 (LAK), EFC No. 

84 Ex. 2); (Mem.; Def.'s Deel., No. 15 Cv. 70 (LAK), EFC Nos. 85, 86). The 

Court conducting no analysis regarding the permissible scope of post

judgment discovery of the actual breadth of plaintiffs demands, instead in 
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conclusionary fashion declared that the objections were "baseless" and that 

Blacksands "shall comply fully." (See Order, No. 15 Cv. 70 (LAR), EFC No. 

87). 

Subsequently, ICBC London moved for contempt and coercive 

sanctions against Blacksands. (Order to Show Cause; Pl.'s Deel.; Mem., No. 

15 Cv. 70 (LAK), EFC Nos. 101, 102-103). On October 24, 2016, Judge Kaplan 

granted ICBC London's motion holding Blacksands in contempt and 

imposing coercive sanctions. (Order, No. 15 Cv. 70 (LAK), EFC No. 108). Over 

the course of the next two weeks, on November 4 and November 10, 2016, Mr. 

Brennerman on behalf of Blacksands provided detailed discovery responses to 

ICBC London, including approximately 400 pages of documents, in an effort 

to comply with ICBC London's discovery requests. (See Pl.'s Deel., No. 15 Cv. 

70 (LAK), EFC. No. 123, ,r,r 9, 11-12). Mr. Brennerman also made continued 

efforts without support from other shareholders and partners to settle the 

matter with ICBC London, including meeting with ICBC London executives 

in London and providing them with even more information about Blacksands 

and its pending transaction, which were pertinent to Blacksands settlement 

efforts. (See Pl.'s Deel., No. 15 Cv. 70 (LAK), EFC No. 123, ,r,r 45, 9, 11-12). 

On December 7, 2016, ICBC London moved for civil contempt against 

Mr. Brennerman personally, even though he was not a named defendant in 

the matter and was not personally named in any discovery orders. (Order; 

Mem.; Pl.'s Deel., No. 15 Cv. 70 (LAK), EFC Nos. 121-23). A contempt hearing 
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was scheduled for December 13, 2016, less than a week later. (Corrected 

Order, No. 15 Cv. 70 (LAK), EFC No. 125). 

Mr. Brennerman, however, did not have counsel. In fact, Latham 

repeatedly and consistently communicated to the Court, and to Mr. 

Brennerman that they did not represent Mr. Brennerman personally. (See 

e.g. Letter, No. 15 Cv. 70 (LAK), EFC No. 124). Although Mr. Brennerman 

was out of the country at the time he learned of the pending contempt 

hearing against him, he immediately sought to retain counsel to represent 

him in the contempt proceeding and wrote the Court requesting a reasonable 

adjournment because he was currently outside the United States and needed 

more time to retain counsel. (Email; Letter, No. 15 Cv. 70 (LAK), EFC Nos. 

127-28) (Judge Kaplan was previously a partner at Paul Weiss LLP which 

represented Mr. Brennerman at the time thus the law firm could not appear 

before Judge Kaplan hence why Mr. Brennerman had to retain another law 

firm to represent him for the contempt proceedings). Judge Kaplan denied 

Mr. Brennerman's request on December 12, 2016 (Order, No. 15 Cv. 70 

(LAK), EFC No. 134), and found Mr. Brennerman personally in contempt on 

December 13, 2016. (Orders, No. 15 Cv. 70 (LAK), EFC Nos. 139-40). While 

Mr. Brennerman had provided a substantial document production in 

November, after Blacksands was found in contempt, the Court made no 

mention of it and appeared not to have reviewed or considered that 
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production in its determination that Mr. Brennerman was himself in 

contempt. (Orders, 15 Cv. 70 (LAK), EFC. Nos. 139-40). 

On December 13, 2016 when Judge Kaplan held Mr. Brennerman 

personally in contempt, he [Judge Kaplan] ignored the law from the Second 

Circuit U.S. Court of Appeals in OSRecovery, where the Appeals Court stated 

directly to Judge Kaplan in relevant parts: (" [T]he District Court abused its 

discretion by issuing a contempt order to a non-party for failing to respond to 

discovery request propounded to him as a party without providing sufficient 

legal authority or explanation for treating him as a party solely for the 

purpose of discovery)) and held Mr. Brennerman in contempt (even though 

there were no court order[s] directed at him personally. No subpoena or 

motion-to-compel were directed at him). OSRecovery, Inc., v. One Groupe 

Int'l, Inc., 462 F.3d 87, 90 (2d Cir. 2006). 

Judge Kaplan also ignored the federal rule to conduct extra-judicial 

research into Mr. Brennerman by Googling him. (See Bail Hr.'g Tr., United 

States v. Brennerman, No. 17 Cr. 155 (LAK), EFC No. 12 Ex. 1 at 28). Then 

following the erroneous contempt propounded against Mr. Brennerman, 

Judge Kaplan referred him to the Manhattan federal prosecutors (United 

States Attorney Office for the Southern District of New York "USAO, SDNY") 

and persuaded the prosecutors to arrest Mr. Brennerman and prosecute him 

criminally. (See Trial Tr., No. 17 Cr. 155 (LAK), EFC No. 12 Ex. 2). 
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THE CRIMINAL REFERRAL, THE PETITION AND EX PARTE 
CONFERENCE BETWEEN JUDGE KAPLAN AND THE GOVERNMENT 

In late 2016 or early 2017, Judge Kaplan referred Blacksands and Mr. 

Brennerman personally to the United States Attorney's Office for criminal 

prosecution. 

Thereafter, on March 3, 2017, the government filed a Petition seeking 

to initiate criminal contempt proceedings against Blacksands and Mr. 

Brennerman personally, including an Order to Show Cause for them to 

appear in Court to answer the charges. On March 7, 2017, Judge Kaplan 

summoned AUSAs Robert Benjamin Sobelman and Nicolas Tyler Landsman

Roos to his robing room to advise that an arrest warrant should be issued for 

Mr. Brennerman. (See Trial Tr., No. 17 Cr. 155 (LAK), EFC No. 12 Ex. 2). 

The prosecution, consistent with Fed. R. Crim. P. 42, had prepared an Order 

to Show Cause that would have directed Blacksands and Mr. Brennerman to 

appear before the Court on a date in the future. The Court made clear, 

however that it did not agree with the government's approach and advised 

the prosecutors that the Court should issue an arrest warrant instead as to 

Mr. Brennerman, stating his assumption that "the United States can't find 

him." The prosecutors repeatedly expressed their view that execution of an 

arrest warrant was not necessary under the circumstances. (See Trial Tr., No. 

17 Cr. 155 (LAK), EFC No. 12 Ex. 2). The prosecutors advised, first, that Mr. 

Brennerman had actually called them on Friday, March 3, 2017, the same 

day that the Petition was filed to talk to them about that Petition. Id. The 
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prosecutors informed Mr. Brennerman that he could not speak with him, and 

Mr. Brennerman then provided his phone number so that "there may be a 

way for the government to be in touch with him via that telephone number." 

The prosecutors then proposed that the Order to Show Cause previously 

prepared and filed by the government, could be entered to require Mr. 

Brennerman to attend the conference and "should he not appear,[] a 

summons or arrest warrant be issued to secure his appearance." Id. 

The Court continued to press the issue of an arrest warrant, asking 

'[w]hy shouldn't I, given the history in this case issue a warrant?" (See Trial 

Tr., No. 17 Cr. 155 (LAK), EFC No. 12 Ex. 2 At 5). The Prosecutors responded 

with a number of reasons, stating: 

Mr. Brennerman did try to contact the government on Friday, and we 
don't know that he has absconded or seeks to abscond. He's already 
knowledgeable about the petition. His email address is included on the 
ECF notification that went out when the petition was publicly filed. 
He appears to have the resources to have fled had he intended to, and 
the government thinks it's prudent to provide him an opportunity to 
appear at the conference voluntarily. 

Id. The prosecution went on to say that, even if the Court issued an arrest 

warrant, "the government would likely provide Mr. Brennerman an 

opportunity to surrender rather than dispatching law enforcement to 

apprehend him without providing that opportunity." Id. 

The Court pressed on, stating "I'm inclined to issue an arrest warrant" 

and pushed back against the prospect that Mr. Brennerman should be 

allowed to surrender: "Now, if the government is going to give him an 
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opportunity to surrender; there's a substantial question as to whether I'm 

wasting my time because I think the odds are not unreasonable that he will 

abscond". Id. at 6. 

Eventually the prosecutors deferred to the Court and confirmed that if 

an arrest warrant was issued, they would discuss in their office how best to 

proceed. Id. at 7. Thus, as of March 7, 2017, when the government entered 

the robing room, there was no pending investigation of fraud as to Mr. 

Brennerman with the prosecutors in the Southern District of New York, and 

the government was prepared to proceed with a contempt proceeding by 

Order to Show Cause and had no concern that Mr. Brennerman would seek to 

abscond. 

Thus pursuant to the arrest warrant prepared and signed by Judge 

Kaplan, Mr. Brennerman was arrested on April 19, 2017 at his home in Las 

Vegas. As of the date of the arrest warrant and because the Court had 

declined to sign the order to show cause presented by the government, there 

was no actual contempt charge pending against Mr. Brennerman. The Court 

omitted Mr. Brennerman from the signed Order to Show Cause but then 

failed to otherwise rule or grant the government's Petition as it related to 

Mr. Brennerman. There was, therefore, no proper basis for the arrest 

warrant. The Court's decision to alter the warrant to reference the Petition 

was inadequate to support the warrant. (The arrest warrant included an 

option for a Probation Violation Petition; those instruments, unlike a Petition 
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in a contempt proceeding, actually do charge an offense). (See Arrest 

Warrant, No. 17 Cr. 155 (LAK), EFC No. 12 Ex. 3). 

Mr. Brennerman 's arrest on April 19, 2017 (when government seized 

his electronic devices and documents (which was adduced as evidence (e

mails between Mr. Brennerman ( on behalf of Blacks ands) and Madgett 

(ICBC London) at trial of the contempt and fraud case (where the 

government actually never obtained or reviewed any pertinent ICBC 

transaction files from ICBC (London) plc) was in violation of both Mr. 

Brennerman 's Fourth and Fifth Amendment rights. 

THE INDICTMENT AND ORDER TO SHOW CAUSE 

On May 31, 2017, weeks after Mr. Brennerman was released on bail in 

the criminal contempt of court case, he was re-arrested by the U.S. 

Attorney's Office pursuant to an indictment alleging fraud in connection with 

the transaction that was at issue in the underlying civil action, No. 15 Cv. 70 

(LAK) between ICBC (London) PLC and The Blacksands Pacific Group, Inc 

(even though the civil action had been ongoing for two and half years at that 

point) Mr. Brennerman was charged with Conspiracy to commit bank and 

wire fraud, bankfraud and wire fraud. Id. The case was assigned to Hon. 

Richard J. Sullivan, under the caption, United States v. Brennerman, No. 17 

Cr. 337 (RJS). 

In August 2017, because J·udge Kaplan had failed to sign the Order to 

Show Cause as it related to Mr. Brennerman in the criminal contempt of 
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court case at No. 17 Cr. 155 (LAK) (even though Mr. Brennerman had been 

arrested at the behest of Judge Kaplan) he had revoked the bail granted to 

Mr. Brennerman even without any violations of the bail conditions. The 

government realizing their error filed a new two count Order to Show Cause 

Petition formally charging Mr. Brennerman in the criminal contempt of court 

case. (See Order to Show Cause, Brennerman No. 17 Cr. 155, EFC No. 59). 

THE DISTRICT COURT'S DECISION 

In August 2017, prior to trial for the criminal contempt of court case, 

Mr. Brennerman sought to obtain the complete ICBC records (including the 

underwriting file and negotiations between agents of Blacksands and ICBC 

London) to demonstrate his :innocence and to present a complete defense. 

However Mr. Brennerman 's request to the Manhattan federal prosecutors 

was denied. The [Manhattan federal prosecutors] refused to obtain or review 

the complete ICBC records including the underwriting files, arguing that 

they were not obligated to collect any additional evidence from ICBC London 

beyond what the bank had selectively provided to them. Judge Kaplan also 

denied Mr. Brennerman 's request seeking to compel the complete ICBC 

record. See 17-cr-155 (LAK), Dkt. No. 76 

THE TRIAL AND POST-TRIAL PROCEEDINGS 

During trial, District Court (Judge Kaplan) rejected defendant 

argument regarding presentment of the civil contempt order to the jury, 

ruling that the government could present evidence that both the company 
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and Mr. Brennerman had been found in contempt of Court (See Trial Tr., No. 

17 Cr. 155 (LAK), at 3-7). A juror named Gordon later told the media - Law 

360 that the civil contempt orders swayed the jury to find Mr. Brennerman 

guilty of criminal contempt (See Law 360 Article, No. 17 Cr. 337 (RJS), EFC 

No. 236, Ex. 3 at 17). 

Mr. Brennerman was deprived of the very evidence he required to 

defend himself. Although such evidence (agents of ICBC London requesting 

settlement discussion) plainly was relevant to the issue of Mr. Brennerman 's 

willfulness in failing to comply with the Court's discovery orders, the District 

Court refused repeatedly to allow counsel to elicit such evidence on the issue 

and so the record was devoid of the precise evidence that would have 

demonstrated the defendant's lack of intent (See Trial Tr., No. 17 Cr. 155 

(LAK), at 269-277; 236-249). 

The District Court went a step further and proposed an instruction to 

the jury that settlement discussions in a civil case did not excuse a 

defendant's failure to comply with the court's discovery order absent an order 

suspending or modifying the requirement to comply (See Trial Tr., No. 17 Cr. 

155 (LAK), at 509-510). Defense counsel objected arguing that even if th~t 

were technically true, if the parties specifically engaged in settlement 

discussion with the understanding that discovery would not be pursued, such 

evidence was certainly relevant to defendant's intent in not complying with 

the Court's order and sh~uld have been considered by the jury. The District 
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Court (Judge Kaplan) overruled counsel's objection and instructed the jury as 

indicated. (See Trial Tr., No. 17 Cr. 155 (LAK), at 538-544). 

The trial commenced on September 6, 2017 and concluded on 

September 12, 2017 with the jury returning a guilty verdict on both counts of 

criminal contempt. 

THE COURT OF APPEAL DECISION 

The Second Circuit found that the District Court did not err in its 

failure to compel ICBC's production of its entire file because Brennerman did 

not comply with the rules governing subpoenas under Rule 17(d) of the 

Federal Rules of Criminal Procedure when he served ICBC's New York-based 

attorney, not the ICBC's London branch. United States v. Brennerman, No. 

18 1033(L), WL 3053867 at *1 (2d Cir. June 9, 2020). The Court further 

concluded that, "the prosecution was under no obligation to make efforts to 

obtain information beyond what it previously collected and turned over to 

Brennerman." Id. 

As to the evidence concerning settlement discussions, the Second 

Circuit found that the district court had allowed Brennerman "to introduce 

evidence concerning settlement discussions on the condition that he establish 

his knowledge of the substance of the exhibits and their relationship to the 

relevant time period ... " and that "through cross-examination, Brennerman 

was able to introduce evidence about the parties' settlement discussions. Id. 

at *2. The Second Circuit found that "the district court did not abuse its 

16 

Case 18-1033, Document 334, 01/05/2021, 3005946, Page61 of 80



discretion in admitting some but not all of this evidence, and Brennerman 

had failed to point to any specific evidence that would have helped his case 

had it been submitted." Id. 

In regard to the admission of the civil contempt order against 

Brennerman, the Second Circuit found that "the district court correctly 

determined, the civil contempt orders were relevant to Brennerman 's 

willfulness. To minimize any potential prejudicial effect, the district court 

redacted portions of the orders and instructed the jury on the limited 

purposes for which it could consider the civil contempt orders in the:context 

of a trial about criminal contempt." Id. 

The panel denied a motion for rehearing by order dated September 9, 

2020. (See Order, No. 18 1033, EFC No 318). 
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IX. REASON FOR GRANTING CERTIORARI 

ARGUMENT 

This Petition presents an opportunity for the Court to clarify (a) 

whether the abuse of discretion standard imposed by United States Court of 

Appeals for the Second Circuit is Constitutionally permissible - where the 

Circuit Court refused to correct errors which substantively abridges and 

abrogates the rights of criminal defendant which are protected by the United 

States Con.stitution and (b) where trial Court deliberately deprived the 

criminal'defendant of his Constitutional rights thus violating his Fifth and 

Sixth Amendment rights of the U.S. Constitution. 

This case will clarify the obligations of lower Courts as a matter of 

public interest to emphasize conformity and uniformity ,vith the law and 

Constitution among lower Courts in ensuring adherence with their 

Constitutional obligations and avoid attack on the civil rights and liberty of 

criminal defendants because of their race, sex or religion. 

I. · THE SECOND CIRCUIT ERRED IN AFFIRMING THE DISTRICT 

COURT'S 1) ADMISSION OF THE Clv1L CONTEMPT ORDER AGAINST 

PETITIONER; 2) FAIL URE TO COMPEL PRODUCTION OF CERTAIN 

EXCULPATORY MATERIALS; AND 3) PRECLUSION OF THE ADMISSION OF 

EVIDENCE PERTAINING TO SETTLEMENT NEGOTIATIONS, BECAUSE THE 

ISSUES RAISED ARE QUESTION OF EXCEPTIONAL IMPORTANCE. THIS CASE 

RAISE ISSUES OF IMPORTANT SYSTEMIC CONSEQUENCES FOR THE 

DEVELOPMENT OF THE LAW AND ADMINISTRATION OF JUSTICE 
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A. ADMISSION OF THE CIVIL CONTEMPT ORDER VIOLATED 
PETITIONER'S CONSTITUTIONAL RIGHTS WHERE THE COURT FAILED 

TO AFFORD HIM THE EQUAL PROTECTION GUARANTEE AND THE 

PROSECUTION VIOLATED HIS RIGHT TO DUE PROCESS OF LAW 

In OSRecovery, the Second Circuit U.S. Court of Appeals vacated civil 

contempt adjudicated by Judge Lewis A. Kaplan (''Judge Kaplan") against a 

party who was not part of the civil case. OSRecovery, Inc., v. One Groupe 

Int'l, Inc., 462 F.3d 87, 90 (2d Cir. 2006). In vacating the contempt order the 

Court of Appeals stated directly to Judge Kaplan that the Court abused its 

discretion by holding a non-party in civil contempt propounded against him 

solely for the purpose of discovery without providing any legal authority or 

clear explanation for doing so. In 2016, Judge Kaplan ignored the law and 

held Petitioner, a non-party who was not involved in the underlying case, 

ICBC (London) PLC v. The Blacksands Pacific Group, Inc., in contempt 

without providing any legal authority or clear explanation. (See Order; Mem. 

& Order, No. 15 Cv. 70 EFC. Nos. 139-40). This time, Judge Kaplan went a 

step further and referred Petitioner to Manhattan prosecutors to be 

prosecuted criminally. The prosecution undertook no diligence or 

investigation prior to initiating criminal contempt charges against Petitioner. 

During trial of the criminal contempt of court case, Judge Kaplan 

permitted the prosecution to present to the jury the civil contempt order 

erroneously adjudged against Petitioner which was in tension with the law. 

(See Trial Tr., No. 17 Cr. 155 (LAK), at 3-7). Such presentment significantly 

prejudiced Petitioner, because the judge allowed the presentment of an 
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erroneously adjudged civil contempt order as evidence to the jury (that 

concluded that Petitioner must be guilty of criminal contempt), without 

allowing Petitioner to present the background to the adjudication of the civil 

contempt order. (See Law 360 Article, No. 17 Cr. 337 (RJS), EFC No. 236, Ex. 

3 at 17). 

The question of whether the civil contempt order was properly 

admitted against Petitioner goes beyond a simple analysis of Rules 403 and 

404(b) of the Federal Rules of Evidence. Petitioner was a non-party in the 

civil lawsuit at the time of the order. Because the order was erroneously 

adjudged against him, its erroneous admission had more serious legal 

implication above and beyond an abuse of discretion analysis. 

The Second Circuit had previously held that "because the power of a 

district court to impose contempt liability is carefully limited, our review of a 

contempt order for abuse of discretion is more rigorous than would be the 

case in other situations in which abuse-of-discretion review is conducted." 

Hester Indus., Inc. v. Tyson Foods, Inc., 160 F.3d 911, 916 (2d Cir. 1998). 

"Moreover, we think it is fundamentally unfair to hold [a non-party] in 

contempt as ifhe were a party without legal support for treating him, a non

party, as a party but only for the purpose of discovery." OSRecovery, Inc., 462 

F.3d at 90. In OSRecovery, the Second Circuit court had found that the 

district court abused its discretion by holding a person "in contempt as a 

party without sufficient explanation or citation to legal authority supporting 
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the basis upon which the court relied in treating [him] as a party-for 

discovery purposes only-despite the fact that [he] was not actually a party." 

Id. at 93. 

Here Judge Lewis A. Kaplan (the same district Judge whose contempt 

order the Second Circuit court found inappropriate in OSRecovery) held 

Petitioner in civil contempt as a non-party and failed to provide any legal 

authority or present any particular theory for treating him as a party solely 

for the purpose of discovery. (See Order; Mem. & Order, No. 15 Cv. 70 (LAK), 

EFC. Nos. 139-40). No court orders, subpoenas, or motion to compel were ever 

directed at Petitioner personally nor was he present during the civil case's 

various proceedings. 

The erroneous admission of the civil contempt order was more than an 

evidentiary error. It violated the Second Circuit court's instructions 

concerning contempt order against non-parties. On appeal, the Second 

Circuit affirmed district court's rulings creating disparity with the Second 

Circuit's treatment and review of such order's and deprived Petitioner of his 

Constitutional right to an equal protection guarantee. 

B. FAILURE TO COMPEL PRODUCTION OF CERTAIN 
EXCULPATORY MATERIALS VIOLATED PETITIONER'S SIXTH 

.AMENDMENT RIGHT, WHERE HE WAS DEPRIVED OF THE EVIDENCE 

HE REQUIRED TO PRESENT A COMPLETE DEFENSE 

Petitioner's central argument concerning the ICBC production 

requests is that there existed exculpatory evidence materials that were not 

provided to him and could not otherwise be compelled due to Rule 17 

21 

Case 18-1033, Document 334, 01/05/2021, 3005946, Page66 of 80



limitations regarding foreign entities. (See Trial Tr., No. 17 Cr. 337 (RJS), at 

551-554). The Second Circuit did not address Petitioner's argument that, if 

the government claimed that it had produced all documents in its possession 

but the omission of the entire file was glaringly obvious, then it follows that 

the government was aware that relevant information existed and was 

therefore, withholding material that it could (and should) have obtained, in 

violation of Brady. See Brady v. Maryland, 373 U.S. 83 (1963). 

Because Petitioner was effectively barred from obtaining relevant 

evidence, such as the entirety of his communications with ICBC 

representatives, due to subpoena constraints, he was denied the opportunity 

to put forth a complete defense. 

Because no meaningful inquiry was conducted; either at the district 

court or before the Second Circuit, concerning the discrepancies between the 

government's representations that the production was complete and the 

obviously incomplete materials produced, the issue of whether Brady 

obligations were flouted by the government remains open. See Brady v. 

Maryland, 373 U.S. 83 (1963). The sanctity of Brady obligations cannot be 

interpreted as anything less than a question of exceptional importance 

warranting further reconsideration on this point. See Id. 
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C. PRECLUSION OF THE ADMISSION OF EVIDENCE PERTAINING TO 

SETTLEMENT NEGOTIATIONS (DUE TO FAILURE TO PERMIT FULL 
SETTLEMENT NEGOTIATION EVIDENCE) VIOLATED PETITIONER'S 

CONSTITUTIONAL RIGHT WHERE HE vVAS DEPRIVED OF EVIDENCE HE 

REQUIRED TO PRESENT A COMPLETE DEFENSE 

Without the entire ICBC file, Petitioner was precluded from presenting 

evidence regarding settlement negotiations between Blacksands and ICBC. 

Petitioner avers that evidence of these negotiations would have convinced the 

jury that he had not willfully disobeyed any court orders. 

Although Petitioner was permitted certain lines of questioning 

concerning settlement negotiations, the admitted evidence was woefully 

inadequate to set forth his complete defense. Petitioner was attempting to 

elicit evidence of settlement discussions with agents of ICBC that, he argued, 

would have demonstrated that he was not willfully disobeying the district 

court's discovery orders but was instead prioritizing settlement with ICBC 

over Blacksands' discovery obligations. This evidence was not permitted, 

could not be elicited through cross-examination of witnesses, and was not 

part of the ju1;y instruction. (See Trial Tr., No. 17 Cr. 155 (LAI{), at 236-277). 

Although such evidence was plainly relevant to the issue of Petitioner's 

willfulness in failing to comply with the court's discovery orders, the record 

was devoid of the precise evidence that would have demonstrated the 

Petitioner's lack and intent. The district court exacerbated the harm by 

instructing the jury that settlement discussions in a civil case did not excuse 

a defendant's failure to comply with the court's discovery order absent an 
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order suspending or modifying the requirements to comply. (See Trial Tr., No. 

17 Cr. at 509-510; 538-544). 

The limitation on evidence of settlement negotiations was not merely 

an evidentiary issues, but rather, a constitutional one which violated 

Petitioner's right to present a defense. The violation was compounded by the 

fact that the district court essentially eviscerated the element of intent in 

determining whether Petitioner was guilty of criminal contempt. The Second 

Circuit's decision failed to address the manner in which the district court's 

evidentiary rulings precluded Petitioner's right to present a complete 

defense. 

The danger of the Second Circuit rule is amply demonstrated by the 

consequences of erosion of public trust in the United States Justice system 

and other institutions. As the Fourth Circuit recently promulgated "what 

gives people confidence in our justice system is not that we merely get things 

right rather, it is that we live in a system that upholds the rule of law even 

when it is inconvenient to do so". The lower Court - United States Court of 

Appeals for the Second Circuit and United States District Court for the 

Southern District of New York veered from the rule oflaw in this case. 

Interests of comity - in addition to fairness and substantial justice as 

embodied in the Due Process Clause and the U.S. Constitution - warrant 

reversal of the Second Circuit decision. 
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Dated: 

X. CONCLUSION 

The petition for certiorari should be granted. 

White Deer, Pennsylvania 
December 28, 2020 

Respectfully submitted, 
Isl Raheem J. Brennerman 

RAHEEM JEFFERSON BRENNERMAN 
Reg. No. 54001-048 
FCI Allenwood Low 
'White Deer, Pa. 17887-1000 

Petitioner Pro Se 
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(Nov. 23, 2020) 

Case 18-1033, Document 334, 01/05/2021, 3005946, Page73 of 80



Honorable Debra Ann Livingston 
Chief Judge 
United States Court of Appeals 
for the Second Circuit 
Thurgood Marshall U.S. Courthouse 
40 Foley Square 
New York, New York 10007 

with copy to: 

Clerk of Court 
United States Court of Appeals 
for the Second Circuit 
Thurgood Marshall U.S. Courthouse 
40 Foley Square 
New York, New York 10007 

November 23, 2020 

BY CERTIFIED FIRST CLASS MAIL 
URGENT CORRESPONDENCE 

Raheem J. Brennerman 
Reg. No. 54001-048 
LSCI-Allenwood 
SPECIAL MAIL-OPEN IN 
PRESENCE OF INMATE 
P. 0. Box 1000 
White Deer, Pa. 17887-1000 

Regarding: United States v. Brennerman, Appeal Docket No. 18-3546(L); 19-0497(Con) 
United States v. The Blacksands Pacific Group, Inc., et. al., Appeal Docket No. 18-

1033(L); 18-1618(Con) 

Dear Judge Livingston: 

I, Defendant - Appellant Raheem J. Brennerman ("Brennerman") respectfully submit this 
correspondence in respect of the erroneous disposition at the above referenced appeals 
particularly the misrepresentations of material facts, evidence and record. I am currently 
incarcerated at LSCI-Allenwood arising from the criminal cases from which the above 
referenced appeals arose. 

I have also taken the liberty to underline the relevant sections within the appended copy of 
Summary Order Mandate as well as included copies of the record (trial testimony from the 
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various Government witnesses) which contradicts the representation presented by panel Court 
in the disposition ("Summary Order") to the above referenced appeals. 

I am writing to you in the first instance, out of an abundance of respect for the Court, to 
bring your attention to the misrepresentation of material facts, evidence and record to allow 
panel Court to correct the misrepresentation of material facts, evidence and record. 

1.) Within I. Sufficiency of the Evidence: 

The panel Court stated in relevant part " ...... Contrary to Brennerman's assertions, however, the 
record did establish that he defrauded Morgan Stanley, an FDIC-insured institution, as part of 
his broader scheme by, among other things, inducing it to issue him a credit card based ....... " 

The record at 1:17-cr-337 (RJS), Trial Tr. 384-385; 409; 387-388 and at 1:17-cr-337 (RJS), Dkt. 
No. 167 (which Judge Sullivan ignored) clearly demonstrate that Morgan Stanley & Company, 

LLC, the parent company for all Morgan Stanley subsidiaries and divisions is not FDIC-insured. 
The record also demonstrates that Brennerman opened his wealth management account at 
Morgan Stanley Smith Barney, LLC which is not FDIC-insured and that a non-Morgan Stanley 
subsidiary/division issued him a credit card which was closed with zero balance. The record also 
demonstrates that Kevin Bonebrake whom Brennerman had a single telephone call with to 
discuss financing about oil asset worked at the Institutional Securities division of Morgan 
Stanley which is not FDIC-insured. The record demonstrates that Morgan Stanley operates 
through various subsidiaries and divisions. 

The record at 1:17-cr-337 (RJS), Trial Tr. 105T-1061 demonstrates that the FDIC certificates 
presented by Government at trial, GX530 - FDIC certificate for Morgan Stanley Private Bank; 
GX531- FDIC certificate for Citibank; GX532 - FDIC certificate for Morgan Stanley National Bank 
NA; and GX533 - FDIC certificate for JP Morgan Chase do not cover the subsidiaries/division at 
Morgan Stanley that Brennerman interacted with. The record demonstrates that Brennerman 
interacted with Morgan Stanley Smith Barney, LLC (see 1:17-cr-337 (RJS), Dkt. No. 167) where 
he opened his wealth management account and Brennerman had a single telephone call about 
oil field financing with Kevin Bonebrake who worked at the Institutional Securities division of 
Morgan Stanley (see 1:17-cr-337 (RJS), Trial Tr. 384-385; 387-388; 409). The record also 
demonstrates testimony from Barry Gonzalez, FDIC commissioner that the FDIC certificate for 
one subsidiary does not cover another subsidiary or the parent company because each 
subsidiary/division will require its own FDIC certificate. Barry Gonzalez testimony demonstrated 
that Government failed to prove that either Morgan Stanley Smith Barney, LLC or Morgan 
Stanley Institutional Securities division are FDIC-insured. 

The disposition by the panel Court made material misrepresentation with the facts because it 
generalized Morgan Stanley as a single entity while ignoring the record and testimony of 
Government witnesses which demonstrate that Morgan Stanley & Company, LLC, the parent 
company is not FDIC-insured; That Morgan Stanley operates through various subsidiaries/ 

divisions which are separate entities; That the FDIC certificate of one subsidiary/ division does 
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not cover another subsidiary/ division or the parent company as each entity (subsidiary/ 
division) will require its own FDIC certificate; finally, that Brennerman did not interact with any 
FDIC-insured Morgan Stanley entity (subsidiary/division). 

2.) Within IV. Testimony of Julian Madgett: 

The panel Court stated in relevant part " ....... Brennerman's argument claiming constitutional 
violations as a result of Madgett's testimony is without merit. The government's discovery and 
disclosure obligations extend only to information and documents in the government's 
possession. United States v. Avellino, 136 F.3d 249, 255 (2d Cir. 1998) (explaining that the Brady 
obligation applies only to evidence "that is known to the prosecutor"). The government insists 
that every document it received from ICBC was turned over to Brennerman and that it is not 
aware of the personal notes referenced by Brennerman. Therefore, the government has not 
violated its disclosure obligation ....... " 

The record at 1:17-cr-337 (RJS), Trial Tr. 551-554 clearly demonstrate that Government sole 
witness from ICBC (London) pie, Julian Madgett testified on behalf of the Government in open 
Court that evidence exists that document the basis for the bank approving the bridge loan 
transaction including representation or alleged misrepresentation which the bank relied upon 
in approving the bridge loan finance. Further that the Government never requested, obtained 
or reviewed the evidence and thus never provided it to the defense. The record demonstrates 
that Government were presented in Court when Julian Madgett testified thus became aware of 
the evidence because A.U.S.A. Roos objected to a question asked by defense counsel. 

The record demonstrates that Brennerman made request to the Court at 1:17-cr-337 (RJS), Dkt. 
No. 71 for the evidence, which the Government never obtained or reviewed, for his defense 
given the importance and pertinence of the evidence to the theory of the defense, however the 
Government failed to learn of the evidence thus violated its Brady obligations. 

The disposition by panel Court made material misrepresentation that Government was 
unaware of the evidence which Brennerman required to present a complete defense because 
panel Court ignored the record which clearly demonstrates that Government was present in 
Court when their witness testified that evidence which document the basis for the bank 
approving the bridge loan exists with the bank and that the Government never requested or 
obtained the evidence and thus never provided it to the defendant for his defense. 

3.) Within IV. Testimony of Julian Madgett: 

The panel Court stated in relevant part " ...... The only indication that such documents are extant 
comes from Brennerman's bare assertions ..... " 

The record at 1:17-cr-337 (RJS), Trial Tr. 551-554 demonstrate that Government sole witness, 
Julian Madgett testified as to the existence of the evidence (documents) which the Government 
never requested or obtained. The record at 1:17-cr-337 (RJS), Trial Tr. 617 demonstrates that 

Case 18-1033, Document 334, 01/05/2021, 3005946, Page76 of 80



trial judge (Judge Richard J. Sullivan) acknowledged that the witness had testified to the 
existence of the evidence (documents) with the bank's file in London, United Kingdom. The 
record demonstrates that upon Brennerman learning of the existence of evidence (ICBC 
underwriting file) which documents the basis for the bank approving the bridge loan finance 
including the representation of alleged misrepresentation which the bank relied upon to 
approve the bridge loan finance, further that the Government never requested, obtained or 
reviewed the evidence, Brennerman immediately made request to the Court at 1:17-cr-337 
(RJS), Dkt. No. 71 for the evidence so he may use it to present a complete defense and confront 
witnesses (Julian Madgett) against him but was denied by the Court (Judge Richard J. Sullivan) 

The disposition by the panel Court made material misrepresentation as to the existence of the 
evidence (documents) which Brennerman required to present a complete defense. The panel 
Court ignored the argument that Brennerman was deprived of the ability to present a complete 
defense and the ability to confront witnesses against him. Madgett was allowed to testify as to 
the content of the evidence (documents) to satisfy the issue of "materiality" (an essential 
element of the charged crime) while Brennerman was deprived of the ability to use the 
evidence (documents) to confront him in violation of his Sixth Amendment rights. 

4.) The above is in addition to the panel Court ignoring the Circuit Court holding about non
parties in "OSRecovery, Inc., v. One Groupe lnfl, Inc., 462 F.3d 87, 90 (2d Cir. 2006)" where the 
Circuit Court stated directly to Judge Lewis A. Kaplan that the Court abused its discretion and 
could not hold non-party in contempt solely for the purpose of discovery. In 2016, Judge Kaplan 
ignored the law to hold Brennerman, a non-party in the underlying civil case at 15-cv-0070 
(LAK) in contempt then persuaded the Government to pursue him criminally. The Government 
ignored the law in "OSRecovery" to pursue Brennerman for criminal contempt of court and 
during trial at 17-cr-155 (LAK), Judge Kaplan permitted the Government to present the civil 
contempt erroneously adjudged against Brennerman to the jury causing significant prejudice to 
him. During appeal at 18-1033(L), the panel Court in its disposition ignored prior Circuit Court 
law with respect to holding non-party in contempt. 

The above is respectfully submitted in an endeavor to allowpanel Court correct its 
erroneous disposition and misrepresentation of material facts, evidence and record, 
particularly given that the formal request for panel rehearing/ rehearing enbanc was denied. I 
am writing to you Pro Se as one of the panel Court judges recently granted permission for my 
counsel to withdraw from continuing to represent me. 

Dated: November 23, 2020 
White Deer, PA 17887-1000 

RESPECTFULLY SUBMITTED 

/s/ Raheem J. Brennerman 

RAHEEM JEFFERSON BRENNERMAN 
Defendant - Appellant 
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Cc: REDACTED 

Below is a summary of the various excerpts from the criminal case record referenced above and 
appended to this correspondence. 

Mandate including Summary Order by panel Court is appended as "Exhibit 1" 

Criminal case, 17-cr-337 (RJS), Trial Transcript 384-385; 387-388; 409 are appended as "Exhibit 
2" 

Criminal case, 17-cr-337 (RJS), Docket No. 167 is appended as "Exhibit 3" 

Criminal case, 17-cr-337 (RJS), Trial Transcript 1057-1061 are appended as "Exhibit 4" 

Criminal case, 17-cr-337 (RJS), Trial Transcript 551-554; 617 are appended as "Exhibit 5" 

Criminal case, 17-cr-337 (RJS), Docket No. 71 is appended as "Exhibit 6" 
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